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On February 17, 2012, Administrative Law Judge Wil-
liam L. Schmidt issued the attached decision. The Re-
spondent filed exceptions, a supporting brief, and an an-
swering brief to the General Counsel’s exceptions. The
General Counsel filed exceptions, a supporting brief, an
answering brief to the Respondent’s exceptions, and a
reply brief to the Respondent’s answering brief. The
Charging Party filed exceptions and an answering brief
to the Respondent’s exceptions.

The National Labor Relations Board has delegated its
authority in this proceeding to a three-member panel.

The Board has considered the decision and the record
in light of the exceptions and briefs and has decided to
adopt the judge’s rulings, findings,! and conclusions in
part, to reverse them in part, and to adopt the recom-
mended Order as modified and set forth in full below.>

I. INTRODUCTION

The Respondent, Public Service Company of New
Mexico, provides electrical power to commercial and
residential customers throughout New Mexico. The Re-
spondent has recognized the Union, Electrical Workers
Local 611, as the exclusive collective-bargaining repre-
sentative of employees in the following unit:

All employees of [the Respondent’s] Electric, Water,
Transmission, Distribution, Production, Meter Reader,
and Collector departments, in the divisions and jobs

! The General Counsel and the Charging Party excepted to some of
the judge’s credibility findings. The Board’s established policy is not
to overrule an administrative law judge’s credibility resolutions unless
the clear preponderance of all the relevant evidence convinces us that
they are incorrect. Standard Dry Wall Products, 91 NLRB 544 (1950),
enfd. 188 F.2d 362 (3d Cir. 1951). We have carefully examined the
record and find no basis for reversing the findings.

2 We shall modify the judge’s recommended Order to conform to our
findings and to the Board’s standard remedial language and to provide
for the posting of the notice in accord with J. Picini Flooring, 356
NLRB 11 (2010). We shall substitute a new notice to conform to the
modified Order and in accordance with our decision in Durham School
Services, 360 NLRB No. 85 (2014).

364 NLRB No. 86

referenced in [the Respondent’s] collective-bargaining
agreement with the Union effective by its terms, from
May 1, 2009, through April 30, 2012.

This case involves multiple allegations that the Re-
spondent violated Section 8(a)(5) and (1), primarily by
failing to provide requested information and making uni-
lateral changes to workplace policies. We adopt the
judge’s findings on the majority of those issues.” We
address the remaining Section 8(a)(5) issues below,
along with the additional allegations that the Respondent
violated Section 8(a)(1) by confiscating union literature
from a bulletin board, and Section 8(a)(3) and (1) by
removing union steward Eric Cox from a training meet-
ing and investigating him for his conduct at the meeting.

3 Specifically, we adopt the judge’s findings that the Respondent
violated Sec. 8(a)(5) and (1) by unilaterally implementing a policy
limiting the Union’s access to the Respondent’s Electric Service Center
facility in Albuquerque, New Mexico, and by failing to provide the
following information: all asbestos accident investigations since 2007;
all information related to the grievance involving the Respondent’s use
of Tom Archuleta, an employee of contractor ESSI, Inc., to displace a
full-time employee; and information regarding the “other duties” be-
sides meter reader and collector work performed by nonunit employees.

We also adopt the judge’s findings that the Respondent did not vio-
late Sec. 8(a)(5) and (1) by unilaterally requiring employees to sign a
tailboard meeting form, unilaterally issuing cell phones to all linemen
and implementing a new cell phone policy, failing to provide the Union
with a list of all meter readers and collectors, failing to provide infor-
mation related to the Respondent’s alleged noncompliance with the
Occupational Safety and Health Administration (OSHA) regulation
requiring employers to provide personal climbing equipment to line-
men, failing to reclassify nonunit operations representatives into the
unit, refusing to process a related grievance on behalf of operations
representative James Martinez, and refusing to provide the Union with
the duties of operations representatives Martinez and Linda Hall. Re-
garding the duties of Martinez and Hall, we agree with the judge, for
the reasons he states, that the evidence fails to show that the Union
requested that information. We thus find it unnecessary to pass on the
judge’s additional finding that the request became moot as to Hall when
the parties entered into a settlement agreement to reclassify her as a
meter reader in the unit.

In addition, we agree with the judge that the Respondent did not vio-
late Sec. 8(a)(5) and (1) by failing to provide records of bucket truck
testing performed by Altec, Inc., the bucket truck manufacturer. In
connection with its grievance alleging the Respondent’s noncompliance
with a safety manual requirement that all bucket trucks be tested quar-
terly, the Union requested “all bucket truck testing records.” The Re-
spondent furnished records of all tests performed by Diversified Inspec-
tions, the only subcontractor who performed bucket truck safety testing
in accordance with the safety manual. Despite the Respondent’s state-
ment that Altec may have performed additional tests, the Union never
specifically requested the Altec records, and no such records exist.
Altec conducts only sporadic testing in the course of repairing bucket
trucks and does not provide its testing results to the Respondent. Given
the purpose of the Union’s information request, the fact that no Altec
records exist, and the Union’s failure to make a specific request for
such records, we find that the Respondent satisfied its obligation under
the Act. We do not rely on the judge’s finding that Altec’s records
were not relevant.
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II. SECTION 8(A)(5) INFORMATION REQUEST AND
UNILATERAL CHANGE ALLEGATIONS

As explained below, we reverse the judge and find that
the Respondent violated the Act by failing to provide: (1)
a copy of its contract with Larkin Enterprises, Inc.; (2)
certain information concerning the discharges of unit
employees Everand Silas and Guy Claw; and (3) infor-
mation related to the Respondent’s inclusion of employ-
ees on the cyber-security list. We adopt in part and re-
verse in part the judge’s findings regarding the alleged
unilateral implementation of, and failure to provide in-
formation concerning, the Respondent’s “fit-test” and
“clean-shaven” requirements for the use of respiratory
equipment.*

1. The Larkin contract

The parties’ collective-bargaining agreement allows
the Respondent to use “supplemental employees” for 4
months at a time and specifies that their rate of pay must
be consistent with that of unit employees. Contractors,
including Larkin Enterprises, Inc., provide supplemental
employees to the Respondent pursuant to hiring con-
tracts. The Union, believing that Larkin employee Ger-
ald Powell had been working for the Respondent for
more than 4 months, filed a grievance in early 2009 and
requested Powell’s payroll records and the Respondent’s
contract with Larkin. The judge found that the Larkin
contract is not relevant and that the payroll records,
which the Respondent provided, were sufficient for the
Union to determine whether the Respondent had violated
the collective-bargaining agreement. We disagree.

The Respondent has a statutory obligation to provide
the Union with requested information that is relevant and
necessary to the Union’s performance of its duties as
collective-bargaining representative—including deciding
whether to process grievances. NLRB v. Acme Industrial
Co., 385 U.S. 432, 435436 (1967); Centura Health St.
Mary-Corwin Medical Ctr., 360 NLRB No. 82, slip op.
at 1 (2014). Here, the Larkin contract is both relevant
and necessary, as it may shed light on whether the Re-
spondent’s employment of Powell beyond the 4-month
limit was intentional (e.g., by providing for a period of
employment exceeding the time limit) or negligent (e.g.,
resulting from administrative error). As the Union ex-
plained in its follow-up request to the Respondent, the
contract would “allow us to see how long the Company
intended to use this worker and if the Company violated
the contract on purpose.”

4 The complaint also alleges that the Respondent violated Sec.
8(a)(5) and (1) by failing to provide information concerning its investi-
gation of union steward Cox. This allegation is discussed in Sec. IV
below, along with the 8(a)(3) allegation arising from the same facts.

The dissent argues that the Respondent’s intent was ir-
relevant to the merits of the Union’s grievance because
the collective-bargaining agreement proscribes the use of
supplemental employees for more than 4 months regard-
less of intent. We disagree. If the information showed
that the contract breach was unintentional, the Union
might have chosen not to proceed with the grievance; it
is not required to grieve every contract breach.’ The
Union’s claim that it needs the Larkin contract to deter-
mine how to proceed, despite having Powell’s payroll
records, is also consistent with the fact that the grievance
was stuck at the second step at the time of the hearing,
over 18 months after it had been filed.® We therefore
reverse the judge and find that the Respondent violated
Section 8(a)(5) and (1) by not providing the Union with
the Larkin contract.

2. Discharge memoranda and interview notes concerning
employees Silas and Claw

In February 2009, Department Manager Mathew
Zersen discharged mechanics Everand Silas and Guy
Claw for engaging in a physical altercation, in violation
of the Respondent’s policy against workplace violence.’
Before deciding to discharge the employees, Labor Rela-
tions Manager Ginger Lynch and Supervisor Jim Cash
interviewed Silas, Claw, and an employee witness.
Zersen and a union steward were also present at the in-
terviews. Zersen, Lynch, and Cash thereafter reviewed
the information gathered from the investigation and de-
termined that both employees had violated the Respond-
ent’s policy. Zersen directed Lynch to prepare discharge
recommendation memoranda. After reviewing the mem-
oranda and speaking with the legal department, Zersen
decided to terminate both employees. Zersen testified
that he did not take notes during the interviews or review
anyone’s notes prior to making his decision, and that he
had no recollection of seeing Lynch’s discharge memo-
randa.

> We also disagree with the dissent’s assertion that the Union did not
provide a factual basis for its request for the Larkin contract. The basis
was apparent from the grievance that accompanied the information
request, as well as from the Union’s stated explanation to the Respond-
ent that it sought to determine if the alleged Larkin contract breach was
purposeful. See Piggly Wiggly Midwest, Inc., 357 NLRB 2344, 2345
(2012) (“Where the factual basis of a request for nonunit information is
obvious from all the surrounding circumstances, the union’s failure to
spell it out will not absolve the employer of its obligations under the
Act.”).

¢ The Respondent offers no support for its conclusory assertion that
the Larkin contract is confidential and proprietary. See Mission Foods,
345 NLRB 788, 792 (2005) (employer’s blanket claim of confidentiali-
ty was insufficient to relieve it of its obligation to provide the union
with relevant information).

7 The discharges are not alleged to be unlawful.
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The Union filed grievances on the employees’ behalf
and requested “any and all documentation that [the Re-
spondent] used or considered . . . in determining the ter-
minations,” including the discharge memoranda and in-
terview notes. Lynch provided her memoranda, but re-
dacted the factual portions and replaced them with a
summary of the facts as determined by Zersen, Cash, and
herself after the interviews. The Respondent refused to
provide the remaining information, including any inter-
view notes, asserting that Zersen had not relied on any of
the other information in deciding to discharge the em-
ployees and that the information was otherwise “confi-
dential.”

The judge found, and we agree, that the Respondent
violated Section 8(a)(5) and (1) by failing to provide the
Union with the unredacted copies of Lynch’s discharge
recommendation memoranda. The judge found, howev-
er, that the Respondent was not obligated to provide the
related interview notes. The judge reasoned that a stew-
ard was present for the interviews and, moreover, that the
interview notes are protected work product. Conceding
that the Respondent had not asserted the work product
privilege, the judge nevertheless concluded that the Re-
spondent’s confidentiality claim was “tantamount” to
doing so. We disagree and find that the Respondent was
obligated to provide the interview notes.

To begin, we find that the interview notes were rele-
vant and necessary within the meaning of Acme, supra.
The judge acknowledged that Lynch’s notes “could con-
tain her own mental impressions,” which plainly are rel-
evant to what the managers considered in deciding to
discharge the employees.® Although a steward was pre-
sent at the interviews, management’s mental impressions
would not necessarily be evident to the steward. Moreo-
ver, the judge cites no case law, and we know of none, to
support a finding that the steward’s presence at the inter-
views somehow relieved the Respondent of its duty to
provide the information.’

8 Mental impressions may, under certain circumstances, constitute
work product. See American Girl Place New York, 355 NLRB 479,
486-487 (2010) (adopting ALJ’s ruling that a manager’s notes, contain-
ing her mental impressions and interpretations of counsel’s advice, are
protected work product). But, for the reasons discussed, we do not find
those circumstances present here.

° Our dissenting colleague would affirm the judge’s dismissal of the
8(a)(5) allegation concerning the Respondent’s refusal to provide
Lynch’s notes. He would do so without passing on the judge’s ra-
tionale, but based on his view that Lynch’s notes do not fall under the
category of documents that Zersen “used or considered” in making the
termination decisions, and therefore are not encompassed by the Un-
ion’s request. Contrary to our colleague, we do not interpret Zersen’s
testimony that he did not “read” Lynch’s notes to mean that Zersen did
not otherwise use or consider her notes in making his discharge deter-
minations. Indeed, the record shows that before making his decisions,

We turn now to the Respondent’s blanket assertion of
confidentiality. The party asserting confidentiality has
the burden of proving that it has a legitimate and substan-
tial confidentiality interest in the information sought and
that such interest outweighs the other party’s need for the
information. Howard Industries, 360 NLRB No. 111,
slip op. at 2 (2014). When a party is unable to establish
confidentiality, no balancing of interests is required, and
it must disclose the information in full to the requesting
party. 1d.; Mission Foods, supra, 345 NLRB at 791-792.
Applying these principles, it is clear that Respondent’s
bare claim of confidentiality, without more, was insuffi-
cient to justify its refusal to provide the notes.

Furthermore, we find that the notes are not protected
work product for two reasons. First, contrary to the
judge, we find that the Respondent’s general confidenti-
ality claim was not tantamount to a work product claim.
The judge sua sponte raised the work product privilege;
the Respondent did not raise it at the hearing or in its
posthearing brief. The first and only time the Respond-
ent claimed the privilege was in its answering brief to the
General Counsel’s exceptions. Second, the party assert-
ing the work product privilege bears the burden of estab-
lishing that it prepared the requested documents in antic-
ipation of litigation. The Respondent failed to do so. It
relies solely on the judge’s finding that Zersen consulted
with the legal department. The credited evidence, how-
ever, shows that this consultation took place affer the
interviews were conducted, which belies the Respond-
ent’s claim that Lynch took the notes with an eye toward
litigation.'® Central Telephone Co. of Texas, 343 NLRB
987, 988 (2004). Accordingly, we find that the Re-
spondent violated Section 8(a)(5) and (1) by failing to
provide the interview notes and Lynch’s unredacted dis-
charge recommendation memoranda.

3. Information regarding the inclusion of employees on
the cyber-security list

The Respondent maintains a federally mandated per-
sonal risk assessment (PRA) program as part of its over-
all cyber-security policy. The PRA requires that each
employee with unescorted access to the Respondent’s
cyber assets undergo identity verification and a 7-year

and shortly after the interviews had taken place, Zersen, Cash, and
Lynch together reviewed the information gathered from the investiga-
tion, which included Lynch’s notes. Further, our interpretation of the
Union’s information request is consistent with the Board’s unanimous
decision to affirm the related Sec. 8(a)(5) violation concerning the
Respondent’s refusal to provide Lynch’s discharge memoranda, which
Zersen testified he had no recollection of seeing before making his
decisions.

1 For the same reasons, we reject the Respondent’s argument that
the judge should have found Lynch’s discharge recommendation mem-
oranda to be protected work product.
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criminal background check. Employees who are deemed
potential threats to cyber security or who do not qualify
for access to cyber-secure areas face demotion, transfer,
or termination.

During negotiations for the 2009 contract, the parties
were unable to agree to changes to the cyber-security
policy, and they submitted the matter to final and binding
interest arbitration. Their disagreement arose from the
parties’ competing concerns: the Union believed that
there would be significant job loss if the company had
the unfettered discretion to determine which unit em-
ployees should be covered by the policy and to terminate
those it determined to be potential cyber-security risks;
the Respondent wanted maximum flexibility to operate
its business, ensure compliance with federal regulations,
and safeguard its cyber assets. In September 2009, the
arbitrator issued a decision and established a cyber-
security policy that recognized and attempted to “balance
these competing interests.” That policy became part of
the parties’ collective-bargaining agreement.

In early February 2010, the Respondent notified the
Union that it would implement the cyber-security policy
the following week. In a series of exchanges that month,
the Union asked the Respondent for the names and clas-
sifications of employees designated as PRA-eligible and
a “statement from [the Respondent] as to why [it] has
determined each employee has a reasonable connection
to Cyber Security.” The Respondent provided a list of
the unit employees it had designated but, regarding the
reasons for its determinations, stated only that they were
made in accordance with the arbitrator’s decision. In a
follow-up request, the Union disagreed that the Respond-
ent’s determinations were in accordance with the arbitra-
tor’s decision; it contended that the list included broad
classifications of employees, most of whom only had
isolated access to cyber assets. It also questioned the
inclusion of one specific unit employee. The Respondent
did not provide information on its selection process,
maintaining that, under the arbitrator’s decision, it had
the discretion to make such preliminary coverage deter-
minations.

The judge agreed with the Respondent, finding that the
arbitrator’s decision allows the Respondent to act unilat-
erally in making all preliminary determinations regarding
what areas and employees are covered by the cyber-
security policy. The judge noted that the arbitrator’s
decision allowed the Union the opportunity to grieve any
adverse employment action arising from the policy, but
that the Union’s requests were not prompted by any ad-
verse action. Under these circumstances, the judge con-
cluded that the Union’s requests were designed to require
the Respondent to justify its coverage selections, which

is contrary to the arbitrator’s decision. We disagree with
the judge’s finding.

The arbitrator’s cyber-security policy sets forth, at a
minimum, several factors the company must consider in
determining employees’ eligibility for and successful
completion of a PRA. For example, covered employees
must have a “reasonable connection to cyber security,”
and performance of their jobs must require “more than
isolated instances” of “unescorted access to cyber assets
or to cyber physical security perimeter areas.” The poli-
cy also lists a minimum of six factors the company must
consider in determining if an employee has successfully
completed a PRA, such as the age of the information, the
nature and gravity of the past conduct, and the current
circumstances of the employee. Paragraph 11 of the pol-
icy provides that the Union has a contractual right to file
“grievances about the interpretation or application of
this cyber-security policy.” (Emphasis added).

In light of these provisions, we find, contrary to the
dissent, that the arbitrator’s decision can be reasonably
read to say that the Union has a contractual right under
the policy to grieve not only adverse actions resulting
from an employee’s inclusion on the cyber-security list,
but also the Respondent’s initial decisions about who is
included on the list.'! Indeed, the arbitrator’s decision
does not appear to preclude the Union from knowing or
challenging the basis for the Respondent’s list determina-
tions. In clarifying its need for the information, the Un-
ion aptly explained that it questioned the Respondent’s
inclusion of whole classifications of employees, when
most on the list appeared to have only isolated access to
cyber assets, and its inclusion of a specific employee
who had no apparent connection to cyber security. Ac-
cordingly, the Union is entitled to the information it
sought to enable it to monitor compliance with the arbi-
trator’s decision. See Acme, supra, 385 U.S. 432, 435—
436; Detroit Edison Co. v. NLRB, 440 U.S. 301 (1979).

4. Respiratory “fit-testing” and the announcement of a
“clean-shaven” policy

The Respondent has a Respiratory Protection Program
that incorporates various OSHA regulations and includes
procedures to protect employees against air contaminants
and oxygen-deficient atmospheres. Under the program,
employees must wear respirators in certain designated
areas and may choose to wear them in other areas. If an
employee is assigned to an area where respirators are
required, he must undergo an annual medical evaluation
and “fit test” to determine his suitability to wear the de-

!l Furthermore, although the information request was not prompted
by adverse action, the information the Union requested may help it
identify potential adverse action and determine its next steps.



PUBLIC SERVICE COMPANY OF NEW MEXICO 5

vice. Only employees who are required to wear the de-
vice must complete the evaluation and fit test. The Res-
piratory Protection Program does not require employees
to be clean-shaven, but limits the wearing of facial hair
that prevents the respirator from properly sealing to the
operator’s skin.

At a July 31, 2009 labor-management safety meeting,
Plant Manager Jim McNichol announced that the Re-
spondent would soon require all employees who wore a
respirator (including those who did so voluntarily) to
undergo a fit test. McNichol also stated that “all em-
ployees being fitted for respiratory equipment must be
clean shaven.” In an email sent later that day, Union
Assistant Business Manager Shannon Fitzgerald claimed
that McNichol’s statements amounted to unilateral
changes; the email requested bargaining and information
regarding discipline employees would face for noncom-
pliance with the program. The next day, McNichol sent
an email to managers, but not to employees or the Union,
acknowledging that he misspoke at the meeting and that
there was no clean-shaven requirement.

In response to the Union’s initial request regarding the
clean-shaven policy, by email dated August 5, the Re-
spondent stated only that “the fit-tests specifically pro-
hibit any hair growth between the skin and the face piece
sealing surfaces of the respirator.” The Union sent four
follow-up emails requesting a copy of the clean-shaven
policy that McNichol “promulgated” on July 31, and in
one of the emails asked that the Respondent retract
McNichol’s announcement if there was no such policy.
In the last of these emails, the Union informed the Re-
spondent that managers had recently required two em-
ployees to be clean shaven before undergoing the manda-
tory fit tests. In response, the Respondent did not con-
firm or deny the existence of a clean-shaven policy. It
stated that it could not list all possible consequences of
failing to comply with the program, but that failing the
fit-test solely because the employee did not shave could
result in discipline.

The complaint alleges that the Respondent violated
Section 8(a)(5) and (1) by unilaterally implementing a
clean-shaven policy and refusing to provide information
about the policy. The judge found that McNichol’s
statement at the July 31 meeting was simply an an-
nouncement that the Respiratory Protection Program
would become mandatory. The judge further found, and
our dissenting colleague agrees, that the Respondent
never established a clean-shaven policy and therefore had
no duty to provide information about a “nonexistent”
policy. Accordingly, the judge dismissed both the uni-
lateral-change allegation and the information allegation.
We disagree with the judge and the dissent and find that

the Respondent violated Section 8(a)(5) and (1) in both
respects. 2

An employer must timely respond to a union’s request
seeking relevant information even when the employer
believes it has grounds for not providing the information.
Regency Service Carts, 345 NLRB 671, 673 (2005)
(“When a union makes a request for relevant infor-
mation, the employer has a duty to supply the infor-
mation in a timely fashion or to adequately explain why
the information will not be furnished”); Kroger Co., 226
NLRB 512, 513-514 (1976). Here, the Union sent six
emails to the Respondent about the clean-shaven policy,
and specifically asked for a copy of the policy or for the
Respondent to issue a retraction if there was no such pol-
icy. Despite the Union’s repeated requests for clarifica-
tion, the Respondent provided only incomplete and
vague responses as to whether a policy existed; this lack
of clarity was exacerbated by the Respondent’s state-
ments that an employee could be disciplined for failing
to shave. In neither response did the Respondent inform
the Union that there was no such policy. Indeed, while
McNichol’s August 1 email to managers makes clear that
there was no clean-shaven policy, this retraction was not
communicated to the Union or employees. Accordingly,
we find that even if the Respondent did not intend to
implement a clean-shaven policy, it was nevertheless
obligated to respond, within a reasonable time, to the
Union’s information requests, even if only to confirm
that the policy did not exist. See Graymont PA, Inc., 364
NLRB No. 37, slip op. at 7 (2016) (employer violated
Section 8(a)(5) and (1) by failing to timely inform the
union that it did not possess information the union re-
quested about the respondent’s rule and policy changes).
By failing to do so, the Respondent violated Section
8(a)(5) and (1).

As to the unilateral-change allegation, we observe that
during the last week of August 2009, the Respondent’s
managers required two employees to be completely clean
shaven before undergoing their fit tests. Fitzgerald also
testified without contradiction that a “ton [of employees]
shaved” as a result of McNichol’s announcement. We
therefore find that, regardless of the Respondent’s intent,
its conduct following McNichol’s announcement resulted
in a material and significant change that amounted to the

12 The complaint also alleges that the Respondent violated Sec.
8(a)(5) and (1) by unilaterally changing the program’s fit-test policy
and by refusing to provide information regarding the fit-test policy. We
agree with the judge’s dismissal of these allegations. The complaint
does not allege that the Respondent violated the Act by making the
Respiratory Protection Program applicable to and mandatory for all
employees wearing a respirator, even those who had previously only
worn the device by choice.
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unilateral implementation of a clean-shaven requirement,
in violation of Section 8(a)(5) and (1).'3

I11. SECTION 8(A)(1) CONFISCATION OF UNION LITERATURE

In mid-April 2010, union steward Cox posted copies of
a Weingarten form on seven bulletin boards throughout
the Respondent’s Albuquerque facility, and distributed
the forms in employees’ mailboxes and in the foreman’s
office.!* The next morning, before the start of the shift,
two employees observed Supervisor Dale Smyth rip the
form from the board outside of the foreman’s office and
throw it away in a nearby trashcan. Cox and the Union’s
Assistant Business Manager Edward Tafoya approached
Smyth the next day about the incident, but Smyth stated
that he did not have time to discuss this “shit” and left.

The judge found that Smyth’s conduct was not coer-
cive and therefore did not violate Section 8(a)(1). The
judge reasoned that the parties had a longstanding collec-
tive-bargaining relationship, the forms had otherwise
been widely distributed, there was no evidence of similar
incidents, and Smyth made no accompanying comments.
In the judge’s view, the “more reasonable” interpretation
of Smyth’s conduct was that he was carrying out a supe-
rior’s instruction to get a copy of the form for manage-
ment review.

Contrary to the judge and the dissent, we find that
Smyth’s conduct of ripping the Weingarten form from
the bulletin board in the presence of two employees vio-
lated Section 8(a)(1). See, e.g., Ozburn-Hessey Logis-
tics, LLC, 357 NLRB 1632, 1632, fn. 5 (2011) (employer
violated Section 8(a)(1) when its supervisor confiscated
and threw away prounion literature in the presence of
employees).!> Moreover, as the dissent concedes, the

13 In dismissing the unilateral change allegation, the judge did not, as
suggested by the dissent, discredit Fitzgerald’s testimony, but simply
relied on his finding that there was no clean-shaven policy.

Our colleague asserts that the fact that two employees were required
to be clean-shaven “does not establish that those two employees were
required to shave facial hair that the OSHA standard would have per-
mitted.” We disagree. Employees had always been allowed, in accord
with OSHA standards, to have facial hair as long as it did not prevent
them from passing a respirator fit test. The fact that the two employees
were told to be clean-shaven, before it could be determined whether
their facial hair prevented them from passing an OSHA-required fit
test, does establish that they were required to be clean shaven in accord
with McNichol’s announcement.

14 See generally NLRB v. J. Weingarten, 420 U.S. 251 (1975). The
form essentially provides that the employee will waive his or her
Weingarten right to union representation at a meeting if the Respondent
agrees that nothing said or done at the meeting could be used as a basis
for later discipline.

15 The dissent would dismiss this allegation, emphasizing that this
was an isolated incident. In determining whether the incident is unlaw-
fully coercive, however, the focus is not on how many times the inci-
dent occurred but on the circumstances surrounding the incident itself.
We have previously found a violation under similar circumstances.

judge’s finding that Smyth confiscated the notice to show
his superior ignores the undisputed evidence that he im-
mediately threw the notice away, and is further incon-
sistent with the judge’s finding that the Weingarten
forms had already been widely distributed.

IV. SECTION 8(A)(3) AND (5) ALLEGATIONS REGARDING
UNION STEWARD COX

These allegations arise from union steward Cox’s ac-
tions during an April 21, 2010 employee-management
training meeting. As discussed further below, we agree
with the judge’s conclusion that the Respondent did not
violate Section 8(a)(3) and (1) by removing Cox from the
meeting and investigating him for his conduct at the
meeting. Contrary to the judge, however, we find that
the Respondent violated Section 8(a)(5) and (1) by refus-
ing to provide information the Union requested relating
to Cox’s investigation.

The April 21 meeting was intended to train employees
on Telestaff, a new after-hours automated call-out system
through which employees would notify the Respondent
of their absences. Supervisor Smyth and Manager Mary
Ann Brandon led the meeting, which was attended by 14
linemen and Cox, who is not a lineman. Line Depart-
ment Manager Richard Nawman requested Cox’s super-
visor, Mark Martinez, to release Cox so that he could
attend the meeting in his capacity as steward.

During the meeting, Cox repeatedly interrupted the
linemen when they attempted to ask questions: he de-
manded that Brandon and Smyth provide a no-layoff
guarantee and accused the Respondent of engaging in
direct dealing over the TeleStaff program. After the third
such interruption, Smyth asked Cox to follow him to his
office down the hall, where he asked Cox to leave the
meeting. Cox refused, returned to the conference room
where the meeting was being held, and instructed that the
meeting stop and that employees leave. Smyth again
asked Cox to leave; he refused and instead successfully
directed the employees to leave. At this time, representa-
tives of the Respondent and the Union arrived on the
scene and discussed the matter in the hallway outside the
meeting room. Meanwhile, the employees returned to
the meeting room where Smyth attempted to start the
meeting for the third time. Smyth’s efforts failed, how-
ever, after union official Tafoya, followed by Cox, en-
tered the room and announced that the meeting was over.
Smyth asked Tafoya and Cox to leave but they refused.
Shortly thereafter, Line Department Manager Nawman

See, e.g., Jennie-O Foods, Inc., 301 NLRB 305, 337 (1991) (supervi-
sor’s tearing up of union handbill in the presence of employees in a
nonwork area on nonworktime violated Sec. 8(a)(1)).
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announced that the meeting was being shut down and
everyone disbanded.

About a week later, based on Smyth’s and Brandon’s
complaints, the Respondent directed its in-house labor
counsel, Carol Shay, to investigate whether Cox should
be disciplined for his conduct at the meeting. Shay and
two managers interviewed several witnesses, including
some employees.

On May 5, during the investigation, Tafoya sought the
following five categories of information: (1) the names
of everyone interviewed; (2) a list of the allegations on
which the Respondent based its investigation; (3) the
names of the employees who made those allegations; (4)
the interview notes from all employee interviews; and (5)
the investigation report. The Union stated that it needed
the information to assess whether to file a grievance al-
leging a violation under a contractual provision that pro-
hibits “discriminating against stewards for the faithful
performance of their duties.”

By letter dated May 18, Human Resources Manager
Ray Mathes notified the Union that Cox’s conduct
“could be considered insubordination” but that the Re-
spondent had decided not to discipline him. The letter
further stated that the Respondent had “given [the Union]
notice before about [Cox’s] unnecessarily antagonistic,
unprofessional, and disruptive behavior during meetings”
and that “[Cox] is not always entitled to such protections
as he is not always acting in his capacity as a Union
steward.” In a separate letter dated the same day, the
Respondent informed Tafoya that, in light of the decision
not to discipline Cox, it did not understand how the re-
quested information was relevant, and requested that the
Union provide clarification. The letter also asserted that
the requested documents were “confidential.”

By letter dated May 20, the Union restated its need for
the information based on its concern that “the Company
continues to interfere with and retaliate against [Cox]
because of the faithful performance of his duties as a
steward” by investigating Cox and making “unfounded
allegations” against him and other union representatives.
In its June 4 letter, the Respondent maintained that the
request was moot because Cox was not disciplined and
because the Union already had all the information it
needed, stating, “the fact of the investigation, not the
manner in which the investigation was conducted . . . is
actually the only basis (if any) for a grievance.”!

16 In light of the Union’s unfair labor practice charge filed on May
19, which alleged that the Respondent violated Sec. 8(a)(3) and (1) by
removing Cox from the meeting and investigating him, the Respondent
further claimed that the Union’s information request on May 20 was an
inappropriate attempt at discovery. The request was a renewal of the
Union’s original May 5 request, which was made 2 weeks before the

In a June 10 letter to the Respondent, the Union con-
tinued to assert that the Respondent was making un-
founded allegations against Cox and that the Union
needed the information to determine if the allegations
were deliberately false. The Respondent did not respond
to this letter and did not provide any of the information
sought.

The complaint alleges that the Respondent violated
Section 8(a)(3) and (1) by investigating Cox and remov-
ing him from the meeting and Section 8(a)(5) and (1) by
refusing to provide the requested information.

1. The 8(a)(3) allegation

The judge found Wright Line'’ inapplicable and in-
stead applied Burnup & Sims,'® finding that the Re-
spondent had a good-faith belief that Cox had engaged in
misconduct at the meeting, and that the General Counsel
failed to show that no unprotected conduct had occurred.
The judge then applied Atlantic Steel Co., 245 NLRB
814 (1979), and found that at least the first three of the
four factors—the place of the conduct, the subject matter,
and the nature of the outburst—weighed against finding
Cox’s conduct protected. He concluded that Cox’s con-
duct at the meeting lost protection and, therefore, that the
disciplinary investigation was lawful and that the Re-
spondent had no duty to provide the requested infor-
mation.

Although we adopt the judge’s dismissal of the Section
8(a)(3) allegation, we clarify two points. First, we find
that the proper inquiry in this case is whether Cox’s con-
duct was so egregious as to lose the protection of the Act
under Atlantic Steel. When, as here, an employer de-
fends a disciplinary action based on employee miscon-
duct that is part of the res gestae of the employee’s pro-
tected activity, the Atlantic Steel test applies.!® Accord-
ingly, neither Wright Line nor Burnup & Sims applies.

Second, in applying the Atlantic Steel factors, we find,
contrary to the judge, that the subject matter of Cox’s
conduct weighs in favor of protection. Cox was express-

charge was filed. Thus, we disagree with the Respondent and the dis-
sent that the May 20 request, which sought identical information as the
original request, was an inappropriate discovery attempt.

17251 NLRB 1083 (1980), enfd. on other grounds 662 F.2d 899 (1st
Cir. 1981), cert. denied 455 U.S. 989 (1982), approved in NLRB v.
Transportation Management Corp., 462 U.S. 393 (1983).

18379 U.S. 21 (1964).

19 See Beverly Health & Rehabilitation Services, 346 NLRB 1319,
1322 (2006).

The judge was correct that Wright Line is not applicable because the
Respondent’s motive is not at issue; it undisputedly undertook the
investigation based on Cox’s conduct at the meeting. Nor is this case
suited for an analysis under Burnup & Sims, because there is no issue as
to whether Cox actually engaged in misconduct. Rather, the question is
whether that misconduct was sufficiently egregious to lose the Act’s
protection.
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ly asked to attend the meeting in his capacity as union
steward. He was performing his representational duties
when he asked whether the TeleStaff system would
change the existing call-out procedures and whether the
system would result in layoffs, and when he commented
that the Respondent was attempting to directly negotiate
with employees over a system that would affect employ-
ees’ schedules—a term and condition of employment.
Moreover, at the time of the meeting, the Telestaff sys-
tem was the subject of the Union’s pending unfair labor
practice charge, which alleged that the Respondent had
unilaterally implemented the system.2’

We find, however, that this factor is outweighed by the
others that, as found by the judge, favor a loss of protec-
tion—in particular, the nature of Cox’s conduct. Cox
intentionally shut down the meeting by repeatedly inter-
jecting his own demands and not allowing linemen to ask
questions. He not only refused to leave the meeting after
being told to do so three times by a manager, but reen-
tered the conference room and demanded that the meet-
ing end and employees leave (and, in one instance, he
successfully persuaded the employees to leave). On bal-
ance, we agree with the judge’s conclusion that Cox lost
the protection of the Act. We also agree with the judge
that the Respondent’s investigation of Cox for his con-
duct at the meeting was not unlawful.?!

2. The 8(a)(5) allegation

Based on two different confidentiality concerns, the
judge found that the Respondent was not required to pro-
vide any information requested regarding its investiga-
tion of Cox’s conduct at the April 21 training meeting.
With regard to categories 1 and 3—the names of those
interviewed and those who made the allegations against
Cox—the judge concluded that the Union’s need for the
information did not outweigh the risk to employees of
harassment and retaliation if they were identified.”> The
judge based this finding on the nature of Cox’s miscon-

20 The complaint does not contain this allegation.

2l Member Hirozawa joins his colleagues in adopting the judge’s
dismissal, but he does so on the basis that Cox was not subjected to any
cognizable adverse action under Sec. 8(a)(3). Specifically, Cox was
not removed from the meeting; rather, the record shows that Cox re-
fused Smyth’s three separate demands to leave the meeting and that
Nawman ultimately adjourned the meeting. Furthermore, the investiga-
tion into Cox’s conduct at the meeting, which spanned a little over 2
weeks, did not result in discipline. There appears to be no precedent in
which an investigation under similar circumstances was found to con-
stitute discrimination under Sec. 8(a)(3). Accordingly, because Mem-
ber Hirozawa would adopt the dismissal of Sec. 8(a)(3) in the absence
of adverse action, he finds it unnecessary to decide whether Cox’s
conduct lost the protection of the Act and what standard should govern
that determination.

22 The judge did not specifically address category 2, a list of allega-
tions on which the Respondent based its investigation.

duct and the fact that the request was made during the
investigation. With regard to categories 4 and 5—the
interview notes and investigation report—the judge
found that those materials were work product. As dis-
cussed below, we reverse the judge in both instances.
The Respondent failed to timely raise or to establish ei-
ther of its confidentiality concerns, and thus violated
Section 8(a)(5) and (1) by refusing to produce all five
categories of information.

Initially, we find that all of the information is relevant
to whether the Respondent’s investigation was initiated
and undertaken to discriminate against Cox in violation
of the contract—a matter over which the Union was con-
sidering pursuing a grievance. See Acme, supra, 385
U.S. at 438 (providing a union with information relevant
to the processing of grievances allows it to “sift out un-
meritorious claims”); see also Disneyland Park, 350
NLRB 1256, 1257 (2007); Transport of New Jersey, 233
NLRB 694, 694 (1977); and Pennsylvania Power Co.,
301 NLRB 1104, 1105 (1991).%

A determination of relevance, however, does not end
the inquiry where a confidentiality concern is timely
raised and established. Here, the Respondent’s general
assertion of confidentiality as to all five categories of
information is insufficient to meet its burden in establish-
ing a legitimate and substantial confidentiality interest.

23 Contrary to the Respondent’s contention, its decision not to disci-
pline Cox does not preclude a finding of relevance nor render the Un-
ion’s request moot. The Union followed up its original May 5 request
with two more requests, each time restating the present and continuing
relevance of the information so that it could investigate a possible
grievance under the contract, having expressed its concern that “the
Company continues to interfere with and retaliate against Steward Cox
because of the faithful performance of his duties.” See e.g., Chapin
Hill at Red Bank, 360 NLRB No. 27, slip op. at 1 (2014) (requested
information has “present and continuing relevance” for union to police
contractual provision allowing for use of nonunit employees to perform
unit work under limited circumstances, and was not rendered moot
despite resolution of grievance and backpay award to employee for
violation of provision).

The Union’s June 10 letter to the Respondent, in particular, articu-
lates the present and continuing relevance of the information. In that
letter, the Union cited statements made in the Respondent’s May 18
letter in support of its claim that the Respondent has made and contin-
ues to make “unfounded allegations” against Cox and other union rep-
resentatives because of the performance of their representative duties.
For example, the Respondent’s May 18 letter stated that, even though
the matter was thoroughly investigated and that it had decided not to
discipline Cox, his conduct, nonetheless, “could be considered insubor-
dination.” The Respondent also stated that it had previously notified
the Union about Cox’s “unnecessarily antagonistic, unprofessional, and
disruptive behavior during meetings” and warned that Cox “is not
always entitled to such protections as he is not always acting in his
capacity as [steward].” As the Union stated, the requested information
was relevant to determine whether the Respondent initiated and under-
took the investigation to discriminate against Cox in violation of the
contract’s antidiscrimination provision.
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Howard Industries, supra, 360 NLRB No. 111, slip op. at
2. For the following reasons, we also reject the judge’s
reliance on witness harassment concerns and the work
product privilege.

Regarding the witness names, the judge raised the wit-
ness harassment concern sua sponte at the hearing, rely-
ing on the nature of Cox’s misconduct and the fact that
the request was made while the investigation was under-
way. The Respondent did not address the concern until
its posthearing brief, in which it merely repeated the
judge’s reasoning, without citing any record evidence to
show that the potential for witness harassment out-
weighed the Union’s need for relevant information. See,
e.g., Transport of New Jersey, supra, 233 NLRB at 695
(employer’s harassment concerns were speculative and
were outweighed by the union’s need for the infor-
mation). We are not persuaded by the dissent’s assertion
that the potential for harassment or retaliation against
employees outweighs the Union’s need for the infor-
mation. The purported witness harassment concern was
unsubstantiated and untimely raised, and therefore insuf-
ficient to excuse the Respondent from providing the Un-
ion with the witness names, list of allegations, and the
employees who made the allegations.

The judge found that the remaining information—the
interview notes and investigation report—was protected
by the work product privilege—a defense the Respondent
did not raise until the hearing.* Even assuming the Re-
spondent’s argument was timely, we disagree with the
judge that the Respondent established that the privilege
applies. The Respondent relies solely on Shay’s credited
testimony to support its conclusion that the Cox investi-
gation was not routine or undertaken in the ordinary
course of business, and that the notes and report were
produced in anticipation of litigation. Shay testified that
she directed the investigation and, at the outset, felt it
was part of her duty to limit the potential damage of the
pending unilateral-change charge and a potential charge
that Cox threatened to file over his treatment at the meet-
ing.

We find Shay’s testimony insufficient to establish that
the interview notes and investigation report are work
product. The Respondent asserts that the Cox investiga-
tion was not routine, but it offered no evidence that the
Cox investigation was undertaken with an eye toward
litigation. Central Telephone Co. of Texas, supra, 343
NLRB at 989 (work-product privilege does not apply to
documents produced pursuant to routine investigations
but is limited to those documents specifically created in

24 See Sec. 11.2, supra, for a discussion of Board precedent governing
work product.

anticipation of foreseeable litigation). Further, Shay’s
failure to designate the notes and report as protected at an
earlier stage in the investigation undercuts the Respond-
ent’s work product claim. Nor does Cox’s threat to file a
charge, without more, shed light on whether the notes
and report “would not have been created in substantially
similar form but for the prospect of that litigation.” Id.
Based on that evidence and those considerations, we find
that the Respondent did not timely assert the work prod-
uct privilege, and even if it had, it did not establish that
the interview notes and investigation report were created
in anticipation of litigation.?*

ORDER

The National Labor Relations Board orders that the
Respondent, Public Service Company of New Mexico,
Albuquerque, New Mexico, its officers, agents, succes-
sors, and assigns shall

1. Cease and desist from

(a) Refusing to bargain collectively with International
Brotherhood of Electrical Workers, Local Union No.
611, AFL-CIO (the Union) by failing and refusing to
furnish it with requested information that is relevant and
necessary to the Union’s performance of its functions as
the exclusive representative of the employees in the fol-
lowing appropriate unit:

All employees of the Respondent’s Electric, Water,
Transmission, Distribution, Production, Meter Reader,
and Collector departments in the divisions and jobs ref-
erenced in the Respondent’s collective-bargaining

25 QOur dissenting colleague would affirm the judge’s dismissal of
this allegation. In addition to the reasons stated by the judge, he would
find the Respondent’s denial of the Union’s request lawful on the basis
that the request was both an inappropriate attempt at discovery (which
we have addressed at fn. 16, above) and premature. We disagree that
the information request was premature. As we have concluded, the
requested information was relevant and necessary to determine whether
the Union would pursue a grievance under the collective-bargaining
agreement’s antidiscrimination policy. The request was made after the
Respondent’s investigation of Cox, undertaken by its in-house counsel,
was well underway. Moreover, the record shows, and the Respondent’s
letter confirms, that similar incidents had occurred where management
had accused Cox of misconduct in the performance of his steward
duties. Given this context, the Union’s request was not premature, but
an effort to ensure that the investigation was not based on unfounded
allegations or used to retaliate against Cox in violation of the antidis-
crimination clause. Further, we find the cases the dissent relies upon to
be distinguishable. See General Electric Co. v. NLRB, 916 F.2d 1163
(7th Cir. 1990) (court held that union’s demand for subcontracting cost
data, which was made over a year before contract negotiations could
begin, was premature); and T7i-State Generation & Transmission Assn.,
332 NLRB 910, 911 (2000) (without passing on merits of union’s pro-
spective accretion claim, Board held that information request was
premature as employer was, at the time, only in early discussions about
a possible merger).
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agreement with the Union effective by its terms from
May 1, 2009, through April 30, 2012.

(b) Failing and refusing to respond in a timely manner
to information requests made by the Union.

(c) Unilaterally changing terms and conditions of em-
ployment of its employees in the above unit.

(d) Confiscating Union literature from the bulletin
board.

(e) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the
rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act:

(a) Furnish to the Union in a timely manner the follow-
ing information it previously requested, which is neces-
sary and relevant to the performance of its representative
functions: (1) all asbestos accident investigations since
2007; (2) all information related to the grievance involv-
ing the Respondent’s use of Tom Archuleta, an employee
of contractor ESSI, Inc.; (3) all information regarding the
“other duties” besides meter reader and collector work
performed by nonunit employees; (4) the Respondent’s
contract with Larkin Enterprises, Inc.; (5) unredacted
copies of the discharge recommendation memoranda and
the interview notes as related to employees Everand Silas
and Guy Claw; (6) a copy of its clean-shaven policy or, if
there is none, a statement stating that such policy does
not exist; (7) all information requested relating to the
Respondent’s inclusion of employees on the cyber-
security list; and (8) all information requested related to
the disciplinary investigation of union steward Eric Cox.

(b) Before implementing any changes in wages, hours,
or other terms and conditions of employment of unit em-
ployees, notify and, on request, bargain with the Union
as the exclusive collective-bargaining representative of
employees in the bargaining unit.

(c) Rescind the change to the policy for the access of
Union agents to the Respondent’s Electric Service Center
facility in Albuquerque, New Mexico, that was unilater-
ally implemented in January 2009. Restore the Union
agents’ access rights to the Respondent’s Electric Service
Center facility in Albuquerque, New Mexico, to that
which existed from January until August 2009, or in the
event the Respondent has generally altered its access
procedures, provide the union agents with a form of ac-
cess substantially equivalent to that which existed be-
tween January and August 2009.

(d) Rescind the clean-shaven policy that was unilater-
ally implemented on July 31, 2009.

(e) Within 14 days after service by the Region, post at
all of Respondent’s facilities in New Mexico copies of

the attached notice marked “Appendix”.2® Copies of the
notice, on forms provided by the Regional Director for
Region 28, after being signed by the Respondent’s au-
thorized representative, shall be posted by the Respond-
ent and maintained for 60 consecutive days in conspicu-
ous places, including all places where notices to employ-
ees are customarily posted. In addition to physical post-
ing of paper notices, notices shall be distributed electron-
ically, such as by email, posting on an intranet or an in-
ternet site, and/or other electronic means, if the Respond-
ent customarily communicates with its employees by
such means. Reasonable steps shall be taken by the Re-
spondent to ensure that the notices are not altered, de-
faced, or covered by any other material. In the event
that, during the pendency of these proceedings, the Re-
spondent has gone out of business or closed the facility
involved in these proceedings, the Respondent shall du-
plicate and mail, at its own expense, a copy of the notice
to all current employees and former employees employed
by the Respondent at any time since March 31, 2009.

(f) Within 21 days after service by the Region, file
with the Regional Director of Region 28 a sworn certifi-
cation of a responsible official on a form provided by the
Region attesting to the steps that the Respondent has
taken to comply.

IT IS FURTHER ORDERED that the complaint be dis-
missed insofar as it alleges violations of the Act not spe-
cifically found.

Dated, Washington, D.C. August 22,2016

Mark Gaston Pearce, Chairman

Kent Y. Hirozawa, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD

MEMBER MISCIMARRA, dissenting in part.

I agree with the majority on most of the issues in this
case. As to seven specific issues, however, my col-
leagues and I disagree. On each of these issues, my col-
leagues reverse the judge’s decision and find the unfair
labor practice violation. For the reasons explained be-

26 If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”
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low, I would affirm the judge’s decision and dismiss
each of these allegations.

I. Alleged 8(a)(1) Removal of Union Notice from
Bulletin Board

I agree with the judge that the Respondent did not vio-
late Section 8(a)(1) of the National Labor Relations Act
(NLRA or Act) by its isolated act of removing a single
union notice from a bulletin board and throwing it away.
The notice in question gave employees information and
advice about their Weingarten' rights. Two working
foremen in the bargaining unit saw a supervisor remove
and discard the notice. The supervisor said nothing as he
did so and made no sounds or evocative gestures. The
Union quickly replaced the notice, and it remained un-
touched thereafter. The Union posted six more copies of
the notice on other bulletin boards. None was disturbed.
Further, many employees received copies in their Re-
spondent-provided mailboxes, and there were numerous
copies available to employees on desks in the same of-
fice that housed the bulletin board from which the notice
was removed. There is no evidence that any of those
copies were disturbed.

The judge found that the supervisor removed the no-
tice from the bulletin board to give to a manager for re-
view. I agree with my colleagues that this finding is con-
tradicted by evidence that the supervisor removed the
notice and then immediately threw it away. Nonetheless,
I would dismiss the allegation. As noted above, only two
employees saw the notice being removed, the notice was
promptly replaced and went untouched thereafter, there
were no fewer than six other copies posted on the Re-
spondent’s bulletin boards, many copies were distributed
to employees in their mailboxes, and numerous other
copies were available to employees at various plant loca-
tions, including a manager’s office. Aside from one,
isolated instance, the Respondent openly cooperated with
the Union’s efforts to make the notice available to em-
ployees. This brief event involved only two employees,
nothing was said, and there were no hostile or angry ges-
tures. These circumstances bear little resemblance to
those in Jennie-O Foods, Inc., 301 NLRB 305, 337
(1991), on which the majority relies, where a supervisor
tore up a union handbill in the presence of more than 30
employees, and the supervisor and an employee engaged
in a hostile verbal exchange. Given the circumstances
here, I believe it strains credulity to find that this incident
would have reasonably interfered with, restrained, or
coerced employees in the exercise of their Section 7
rights in violation of Section 8(a)(1) of the Act. See,
e.g., NLRB v. Motorola, Inc., 991 F.2d 278, 283 (5th Cir.

' NLRB v. J. Weingarten, Inc., 420 U.S. 251 (1979).

1993) (in refusing to enforce Board’s order, noting that
“federal courts have consistently held that marginal in-
fringements do not violate the Act”); NLRB v. First Na-
tional Bank of Pueblo, 623 F.2d 686, 688, 692 (10th Cir.
1980) (court agrees with administrative law judge’s dis-
missal of Section 8(a)(1) allegation involving a “transient
incident that had no meaningful impact”); Yellow Ambu-
lance Service, 342 NLRB 804, 810 (2004) (“[A] Board
remedy for de minimis misconduct is unwarranted.”);
Phillips Industrial Components, Inc., 216 NLRB 885,
885 (1975) (reversing administrative law judge and dis-
missing 8(a)(1) allegation where one instance of a su-
pervisor issuing an overbroad no-solicitation directive
was promptly retracted).

II. Alleged 8(a)(5) Unilateral Implementation of “Clean-
Shaven” Policy

I disagree with my colleagues’ finding that the Re-
spondent unilaterally changed its Respiratory Protection
Program in violation of Section 8(a)(5) of the Act. The
General Counsel, whose burden it was to establish the
violation he had alleged, failed to establish that the Res-
piratory Protection Program was changed.

Pursuant to the respiratory protection standard set forth
at 29 C.F.R. Section 1910.134, the Occupational Safety
and Health Administration (OSHA) requires covered
employers, including the Respondent, to establish a de-
tailed, written respiratory protection program. Among
other provisions, OSHA’s respiratory protection standard
prohibits covered employers from allowing any employ-
ee to wear a tight-fitting respirator if the employee has
“[f]acial hair that comes between the sealing surface of
the facepiece and the face or that interferes with valve
function.” Id.

The Respondent maintains an OSHA-compliant Res-
piratory Protection Program, which had been approved
by a joint labor-management General Safety Committee.
At a General Safety Committee meeting on July 30,
2009, the Respondent’s plant manager, Jim McNichol,
mentioned that employees being fitted for respirators
“must be clean-shaven to get a proper fit.” McNichol’s
remark led to discussions among employees, supervisors,
managers, and union representatives concerning what
McNichol meant by “clean-shaven.” Alerted to these
discussions, McNichol promptly sent an e-mail to super-
visors and managers stressing that the Respondent re-
quired nothing more than what the OSHA standard man-
dated.

What followed was a triumph of posturing over sound
labor relations. On August 1, 2009, Union Assistant
Business Manager Shannon Fitzgerald emailed Respond-
ent’s Labor Relations Supervisor Ginger Lynch. Fitzger-
ald alleged that McNichol’s comment that employees
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“must be clean-shaven” represented a unilateral change
in the Respondent’s Respiratory Protection Program.
Fitzgerald requested a copy of the unilaterally changed
program. He also demanded that the Respondent cease
and desist from implementing the “new” program until it
had bargained with the Union and that he be informed of
the proposed implementation date of the “new” program
and of the disciplinary consequences if an employee
failed to comply with it.

Lynch responded to Fitzgerald by email on August 5.
She attached a copy of the Respondent’s existing Respir-
atory Protection Program, which showed that there had
been no change in the program and that there was no
“clean-shaven” requirement beyond what the OSHA
standard mandated. In her email, Lynch reiterated the
OSHA standard, writing that the “federally-required ‘fit
tests’ specifically prohibit ‘any hair growth’ between the
skin and the facepiece sealing surface of the respirator.”
Lynch also rejected Fitzgerald’s bargaining demand,
stating that the Respondent was “obligated to comply
with OSHA” and that “whether to comply with federal
law” would be “an illegal subject of bargaining.”

Unsatisfied, Fitzgerald continued to insist, in further
emails to Lynch dated August 6 and 18, that the Re-
spondent had unilaterally established a new “clean-
shaven” policy. On August 25, the Respondent instruct-
ed its crew supervisors to send any employees who were
not current on their respirator-fit testing for a test. The
next day, Fitzgerald emailed Lynch a list of questions,
including what would happen if an employee failed the
test. Lynch replied that she could not speculate on the
consequences of an employee’s failure to pass “the
OSHA-mandated tests.”

In sum, there is no evidence that the Respondent al-
tered its Respiratory Protection Program in any way.
The copy of the Respiratory Protection Program Lynch
provided Fitzgerald showed that the program was un-
changed, and Lynch repeatedly made clear to Fitzgerald
that the Respondent’s program requires what OSHA re-
quires, nothing more.

Tacitly admitting that the wording of the Respiratory
Protection Program never changed, my colleagues rest
their unilateral-change finding on evidence that two em-
ployees were required to be completely clean-shaven
before being tested and Fitzgerald’s testimony that “a ton
[of employees] shaved.” As to Fitzgerald’s testimony—
which the judge may have implicitly discredited, since he
does not mention it in his decision—the fact that em-
ployees shaved because they believed, mistakenly, that
the Respiratory Protection Program had changed does
not prove that the program had, in fact, changed. And
without more, testimony that two employees were re-

quired to be clean-shaven before being tested does not
establish that those two employees were required to
shave facial hair that the OSHA standard would have
permitted.? But even assuming the managers who re-
quired the two employees to shave misapplied the Re-
spondent’s Respiratory Protection Program, this does not
demonstrate that the program itself had changed. See,
e.g., Champion Parts Rebuilders, Northeast Div. v.
NLRB, 717 F.2d 845, 852 (3d Cir. 1983) (isolated actions
by supervisors do not amount to unlawful unilateral
change where employer policy remains unchanged); P.4.
Incorporated, 259 NLRB 833, 835 (1982) (“simple [su-
pervisor] mistake with minimal effect on only a few em-
ployees for a brief period of time” does not amount to
Section 8(a)(5) violation where employer policy remains
the same). Fitzgerald also admitted that some employees
with facial hair successfully completed the fit-testing
requirement, which contradicts the claim that a clean-
shaven policy had been implemented. I would adopt the
judge’s dismissal of this allegation.

III. Alleged 8(a)(5) Failures to Furnish Requested
Information

Reversing the judge’s decision, my colleagues find
five instances when the Respondent unlawfully failed to
furnish requested information. For the following rea-
sons, I would affirm the judge’s dismissal of all five al-
legations.

A. Requests for Information about Alleged Implemen-
tation of New “Clean-Shaven” Policy. The majority
finds that the Respondent violated Section 8(a)(5) by not
answering the Union’s requests for information about the
alleged implementation of a new “clean-shaven” policy.
As the judge concluded and as I have established above,
however, the Respondent never implemented a new
“clean-shaven” policy. The Respondent had no duty to
provide information about an alleged new policy that did
not exist. Further, the Respondent gave the Union a copy
of its existing Respiratory Protection Program and re-
peatedly confirmed that the program had not changed. 1
disagree with my colleagues that these responses were, in
their words, “incomplete and vague.” In her email to
Fitzgerald (attaching a copy of the Respondent’s exist-
ing, unchanged Respiratory Protection Program), Lynch
reiterated the OSHA standard, accurately stating that
“federally-required ‘fit tests’ specifically prohibit ‘any
hair growth’ between the skin and the facepiece sealing
surface of the respirator.” Lynch also rejected the Un-

2 Contrary to my colleagues’ assertion, the record does not establish
that the two employees who shaved had facial hair compliant with the
OSHA standard. It might have been obvious to the managers who
required them to shave that their facial hair would have interfered with
a proper fit.
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ion’s demand to bargain on the basis that the Respondent
was “obligated to comply with OSHA,” the parties could
not bargain over “whether to comply with federal law,”
and doing so would involve “an illegal subject of bar-
gaining.” These statements, fairly understood, made
clear that the Respondent was continuing to require what
it had previously required—compliance with the OSHA
standards, nothing more—and that it had not changed its
Respiratory Protection Program, from which it necessari-
ly followed that the Union was asking for information
that did not exist. The judge correctly dismissed this
allegation.

B. Request for Notes of Silas and Claw Interviews. In
early 2009, employees Everand Silas and Guy Claw en-
gaged in a physical altercation. After an investigation,
Department Manager Matthew Zersen decided to termi-
nate both of them for violating the Respondent’s rules
against jobsite violence. Labor Relations Supervisor
Lynch helped Zersen investigate the incident. She took
notes of the interviews of Silas, Claw, and an individual
who had witnessed the altercation. Zersen did not take
notes during the interviews, and the judge credited his
testimony that he did not review Lynch’s notes before
deciding to terminate Silas and Claw. A union steward
attended all three interviews and had a full opportunity to
take notes. At Zersen’s direction, Lynch drafted dis-
charge recommendation memos and sent them to Direc-
tor of Human Resources Services Anna Ortiz.

The Union filed grievances over the discharges. At the
first-step grievance meeting, the Respondent gave the
Union copies of Lynch’s discharge recommendation
memos from which Lynch’s version of events was re-
dacted and replaced with summaries of what the Re-
spondent deemed were the pertinent facts. The Union
requested unredacted copies of the discharge recommen-
dation memos. The Union also requested “[a]ny and all
documentation that [the Respondent] used or considered
that it had not previously supplied concerning the [Silas
and Claw discharge] grievances, including any and all
notes taken that were used in determining the termina-
tions at issue in [the Silas and Claw discharge] grievanc-
es” (emphasis added). Assistant Business Manager Fitz-
gerald testified that the Union wanted to know what the
Respondent’s decision-makers had in front of them when
they decided to discharge Silas and Claw. The Respond-
ent denied both requests.

The judge found that the Respondent violated Section
8(a)(5) by refusing to furnish unredacted copies of the
discharge recommendation memos. I agree with my col-
leagues’ decision to affirm the judge’s decision in this
regard. The unredacted memos were the best available
summaries of the facts that led to the termination deci-

sions. Additionally, Ortiz relied on the memos in provid-
ing high-level Human Resources approval of the dis-
charge decisions.

The judge dismissed, however, the allegation that the
Respondent also violated Section 8(a)(5) by refusing to
furnish the Union with Lynch’s interview notes. In dis-
missing this allegation, the judge primarily relied on the
fact that a union steward was present for the interviews
and therefore had equal access to the same information.
The judge also concluded that the notes were subject to
the attorney work-product privilege.

My colleagues reject the judge’s rationale, reverse his
dismissal, and find the 8(a)(5) violation as alleged. I
would affirm the judge’s decision to dismiss this allega-
tion, but without passing on the judge’s rationale. In my
view, the Respondent’s refusal to furnish Lynch’s inter-
view notes was lawful for a much simpler reason: the
Union did not request them. As noted above, the Union
requested “[a]ny and all documentation that [the Re-
spondent] used or considered . . . concerning the [Silas
and Claw discharge] grievances, including any and all
notes taken that were used in determining the termina-
tions at issue” (emphasis added), and Fitzgerald con-
firmed that the purpose of the request was to obtain what
the Respondent’s decision-makers had in front of them
when they decided to discharge Silas and Claw. The
decision-maker was Zersen, and perhaps also Ortiz, and
neither of them saw Lynch’s interview notes before de-
ciding to terminate Silas and Claw. Zersen credibly testi-
fied that he did not review any notes before making his
decision,’ and Lynch sent Ortiz the discharge recom-
mendation memos, not her interview notes. As a result,
neither Zersen nor Ortiz “used” or “considered” Lynch’s
interview notes. Thus, as the Respondent argues, the
notes were not within any fair reading of the Union’s
information request and need not have been produced.
See, e.g., PRC Recording Co., 280 NLRB 615, 644-645
(1986) (employer did not violate Section 8(a)(5) by not
furnishing information that union never demanded), enfd.
sub nom. Richmond Recording Corp. v. NLRB, 836 F.2d
289 (7th Cir. 1987).

C. Request for the Larkin Contract. The judge found
that the Respondent did not violate Section 8(a)(5) of the
Act when it refused to furnish the Union a copy of the
contract between itself and a contractor that supplies the
Respondent with supplemental employees. My col-
leagues reverse. I would affirm the judge’s dismissal of
this allegation.

3 My colleagues uphold the judge’s credibility determinations, yet
they find that Zersen reviewed Lynch’s notes.
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The parties’ collective-bargaining agreement allows
the Respondent to use “supplemental employees” and
“contractor employees.” Supplemental employees are
supervised by the Respondent; contractor employees are
supervised by third-party contractors. The collective-
bargaining agreement does not restrict the Respondent’s
right to use contractor employees. However, the agree-
ment specifies that any supplemental employee may not
be employed for more than 4 months at a time and that
supplemental employees’ wages must comport with
those of bargaining-unit employees.

Larkin Enterprises, Inc. (Larkin) provided supple-
mental employees to the Respondent, including supple-
mental employee Gerald Powell. In 2009, the Union
filed a grievance alleging that the Respondent had used
Powell for more than 4 months. The Union requested
Powell’s payroll records and a copy of the Respondent’s
service contract with Larkin. The Respondent gave the
Union all of Powell’s wage and hour records, but it re-
fused to furnish a copy of the Larkin contract, explaining
that the contract contained confidential and proprietary
information that was not relevant to the pending griev-
ance. The Respondent also told the Union that it would
strive to answer any “specific and relevant question re-
lated to the terms and conditions in” the Larkin contract.

The General Counsel concedes that the Larkin contract
is not presumptively relevant to the Union’s duties as the
unit employees’ representative. See, e.g., Sunrise Health
& Rehabilitation Center, 332 NLRB 1304, 1305 & fn. 1
(2000) (noting that subcontracting information is not
presumptively relevant). The Union, therefore, has the
burden of establishing the contract’s relevance to the
Union’s representative function. See, e.g., Disneyland
Park, 350 NLRB 1256, 1257-1259 (2007) (finding no
Section 8(a)(5) violation where union failed to show that
subcontracting information was relevant to contract-
breach grievance); Connecticut Yankee Atomic Power
Co.,317 NLRB 1266, 1267-1268 (1995) (union failed to
establish relevance of information about contractor that
supplied temporary employees). As the judge noted, the
Union must show a “logical foundation and a factual
basis” for its information request. See, e.g., Postal Ser-
vice, 310 NLRB 391, 392 (1993).* Contrary to the ma-

4 In addition, I would require the factual basis of the request to be
disclosed to the employer at the time of the request, unless that basis is
readily apparent from the surrounding circumstances. See, e.g., Bud
Antle, Inc., 361 NLRB No. 87, slip op. at 2 (2014) (Member Miscimar-
ra, concurring) (citing Hertz Corp. v. NLRB, 105 F.3d 868 (3d Cir.
1997)). Here, however, the Union never furnished a factual basis for
requesting the Larkin contract. I disagree with my colleagues that the
basis of the request was apparent from the grievance itself, given the
irrelevance of the Larkin contract to the allegation in the grievance.

jority, I agree with the judge’s finding that the Union
failed to meet its relevance burden.

My colleagues find that the Larkin contract is relevant
to the Union’s representative function on the basis that it
might shed light on whether the Respondent’s use of
Powell allegedly for more than 4 months was intentional
or inadvertent. But the Respondent’s intent is irrelevant
to the merits of the Union’s grievance regarding Powell.
Motive is not an element of a grievance alleging a breach
of contract. See, e.g., Tuf Racing Products, Inc. v. Amer-
ican Suzuki Motor Corp., 223 F.3d 585, 589 (7th Cir.
2000) (motive irrelevant to contract issue); Weitz Co.
LLC v. MacKenzie House, LLC, 665 F.3d 970, 975 (8th
Cir. 2012) (upholding trial court’s exclusion of motive
and intent evidence in breach of contract case); Unit
Drilling Co. v. Enron Oil & Gas Co., 108 F.3d 1186,
1194 (10th Cir. 1997) (same). The parties’ collective-
bargaining agreement does not permit or proscribe the
use of supplemental employees depending on whether
their use is intentional or inadvertent. It simply pro-
scribes their use for more than 4 months. Powell’s pay-
roll records showed how long he had been employed at
the Respondent’s facility. By providing the Union with
Powell’s payroll records, the Respondent disclosed all
the information that might have been relevant to the
Powell grievance. The Larkin contract was irrelevant,
and the Respondent lawfully refused to furnish it.>

D. Request for Reasons Specific Employees Were In-
cluded on the Cyber-Security List. 1 would affirm the
judge’s finding that the Respondent did not violate Sec-
tion 8(a)(5) of the Act when it refused to explain to the
Union its reasons for placing certain employees on its
cyber-security list.

As an electric utility, the Respondent is regulated by
the Federal Energy Regulatory Commission (FERC).
The FERC has established Critical Infrastructure Protec-
tion (CIP) standards to safeguard the nation’s power grid
from terrorist attack. One such standard requires that
FERC-regulated utilities develop a personal risk assess-
ment (PRA) program to prevent persons who pose secu-
rity risks from having unescorted access to the utility’s
sensitive cyber facilities. Clearly, this is a matter of
grave importance, and employees covered by the PRA
program must undergo a 7-year criminal background
check.

> My colleagues reason that the Union might have dropped the
grievance if the Respondent’s alleged use of Powell for more than 4
months (which was never established) had been unintentional, and the
terms of the Larkin contract might have shed light on that question.
There is no evidence, however, that the Union stated this purpose to the
Respondent when it made the request. And in any event, as discussed
above, the Respondent’s intent was irrelevant to the merits of the griev-
ance.



PUBLIC SERVICE COMPANY OF NEW MEXICO 15

During negotiations for a collective-bargaining agree-
ment, the Respondent and the Union were unable to
agree on changes to the Respondent’s FERC-mandated
PRA program, but they did agree to submit those issues
to interest arbitration. The arbitrator formulated a cyber-
security policy that included broadly worded guidelines
for determining which employees should be covered by
the PRA program. Specifically, the arbitrator ruled that
covered employees must have a “reasonable connection
to cyber security,” meaning that their duties entail “more
than isolated instances” of “unescorted access to cyber
assets.” Critically for deciding the issue presented here,
the arbitrator entrusted the determination of which em-
ployees have the necessary “reasonable connection to
cyber security” and therefore must undergo a PRA to the
Respondent’s sole discretion.

As a separate matter, the arbitrator recognized that if
an employee fails a PRA, the employee could be demot-
ed or terminated as a result. The arbitrator ruled that any
adverse employment action resulting from a PRA would
be subject to the grievance-arbitration procedures in the
collective-bargaining agreement.

In February 2010, the Respondent informed the Union
that it was about to implement the cyber-security policy.
The Union responded by requesting the names of all em-
ployees required to undergo a PRA and “a statement . . .
as to why each employee has a reasonable connection to
Cyber Security.” The Respondent furnished the names
of PRA-covered employees, but it did not explain its
PRA coverage determinations other than to say that
“these determinations were made in accordance with the
provisions of the arbitration award.” After the Union
continued to demand the Respondent’s reasons for in-
cluding each specific employee on the cyber-security list,
the Respondent reminded the Union that the arbitrator’s
decision “gives management the discretion to determine
what classifications of employees are subject to the
Cyber Security policy.”

The judge concluded that the Respondent was not
obliged to give the Union information justifying its PRA-
coverage decisions because the interest arbitrator’s award
(which was, in effect, part of the labor contract) left those
decisions to the Respondent’s discretion. I agree. Alt-
hough the award gave the Union the right to grieve de-
motions and terminations resulting from adverse PRA
adjudications, it did not give the Union the right to chal-
lenge the Respondent’s decisions regarding who must
undergo a PRA. The arbitrator held that the latter deci-
sions are within the Respondent’s sole discretion. The
word discretion means “the right to choose what should

be done in a particular situation.”® Accordingly, the Re-

spondent had the sole right to choose whom to include on
the cyber-security list, and it did not violate Section
8(a)(5) by refusing to explain to the Union why specific
employees were included on the list.

In finding to the contrary, the majority relies on the
Union’s right to grieve demotions and terminations that
result from adverse PRA adjudications. I believe my
colleagues’ rationale conflates two separate decisions:
whether a particular employee must undergo a PRA, and
whether an employee selected to undergo a PRA has
passed or failed the PRA. The Union’s grievance rights
pertain to the latter, not the former. Once an employee
has undergone a PRA, has failed, and has been demoted
or terminated as a result, the Union may grieve the de-
motion or termination. It may be that in connection with
such a grievance, the Union would be entitled to know
why the Respondent decided the employee presented an
unacceptable security risk. But that is not the issue pre-
sented here. The Union wanted the Respondent to ex-
plain why it decided to select specific employees to un-
dergo a PRA. Those decisions are within the Respond-
ent’s sole discretion and are not arbitrable under the
terms of the interest arbitrator’s decision. Accordingly,
the Respondent had no duty to disclose that information.
See, e.g., Ethicon, A Johnson & Johnson Co., 360 NLRB
No. 104, slip op. at 5-7 (2014) (finding no violation
where employer declined to provide information about
contract right that was not arbitrable).

E. Request for Information Relating to Cox Investiga-
tion. Finally, I dissent from the majority’s finding that
the Respondent violated Section 8(a)(5) of the Act when
it declined to disclose information requested by the Un-
ion in connection with the Respondent’s investigation of
misconduct committed by employee and union steward
Eric Cox. Cox was undeniably guilty of misconduct dur-
ing an important employee training session, including
repeatedly interrupting the managers who were conduct-
ing the training, adopting a posture of physical intimida-
tion toward one of those managers, and insubordinately
refusing to leave the meeting. Cox admitted during his
testimony that his behavior prevented the managers from
conducting the training session. At a certain point, Un-
ion Business Agent Ed Tafoya arrived on the scene, and
after being apprised of the situation, Tafoya walked into
the meeting and told the employees that the meeting was
ending and they needed to leave. Management then told
Tafoya to leave, he refused, and Cox joined Tafoya, stat-
ing, “You can’t make us leave, and we’re staying.” After

¢ http://www.merriam-webster.com/dictionary/discretion (last visited
July 4, 2016).
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investigating the incident, the Respondent chose to act
with restraint and decided not to discipline Cox.”

On May 5, while the investigation was still ongoing,
the Union requested (i) the names of everyone inter-
viewed in the investigation of Cox’s misconduct, (ii) the
allegations on which the investigation was based,? (iii)
the names of employees who made those allegations, (iv)
the interview notes for all employees interviewed, and
(v) the investigation report. On May 18, the Respondent
informed the Union that it had decided not to discipline
Cox, and for that reason it was denying the May 5 infor-
mation request on relevancy grounds. On May 19, the
Union filed an unfair labor practice charge alleging that
the denial of its May 5 request violated Section 8(a)(5).
On May 20, the Union renewed the information request.
The Respondent again denied the request on relevancy
grounds, adding that the request was also inappropriate
in light of the Union’s unfair labor practice charge.

The judge dismissed all allegations regarding the Re-
spondent’s denial of these requests. As to the first and
third requests—for the names of employees interviewed
and of those who made the allegations against Cox—the
judge found that the potential for harassment of or retali-
ation against those employees outweighed the Union’s
need for the information. I agree. Cox was not disci-
plined, so the Union’s need for the information was min-
imal at best and arguably nonexistent. Conversely, the
judge’s concern regarding the potential for harassment or
retaliation was reasonable. The uncontested evidence
established that Cox, a union steward who may have had
access to the information had it been turned over, was
aggressive, belligerent, and physically intimidating. The
evidence also establishes that Tafoya, who certainly
would have had access to the information, sided with
Cox, backing Cox’s goal of disrupting the training ses-
sion and joining Cox in defiant opposition to the manag-
ers conducting the session. Our law has long recognized
that there are circumstances in which witness names
should not be disclosed. See, e.g., Metropolitan Edison
Co., 330 NLRB 107, 107-108 (1999); Pennsylvania
Power, 301 NLRB 1104, 1105-1107 (1991). Contrary to

7 The General Counsel alleged that the Respondent violated Sec.
8(a)(3) by investigating Cox’s misconduct during the training session.
I agree with my colleagues, for the reasons they state, that the investi-
gation was not unlawful. Thus, I agree with Member Hirozawa that a
mere investigation of employee misconduct, absent any resulting ad-
verse employment action, does not violate Sec. 8(a)(3). Alternatively,
even assuming an investigation without more may violate the Act, I
agree with Chairman Pearce that the misconduct that was under inves-
tigation lost Cox the protection of the Act.

8 The judge did not rule on the Union’s request for the allegations
that were being investigated (the second request). My colleagues do
not address this request, and neither will I. What Cox had done to
warrant investigation, of course, was all too apparent.

my colleagues, I would not second-guess the judge’s
prudent determination that this is such a case, especially
considering that the Union’s need for those names was
marginal at best.

As to the fourth and fifth requests—for interview notes
and the investigation report—the judge found that the
requested materials were protected from disclosure as
attorney work product. My colleagues reject the judge’s
finding. I find it unnecessary to reach or pass on it. In
my view, the Respondent’s denial of these requests and
indeed of all the information requests related to the Cox
investigation was lawful on two grounds. First, the Un-
ion’s May 5 request was premature. It was made while
the investigation was still ongoing and no decision had
yet been made whether to discipline Cox for his miscon-
duct—and as it happened, no discipline was imposed.
See General Electric Co. v. NLRB, 916 F.2d 1163, 1170-
1171 (7th Cir. 1990) (employer did not violate Section
8(a)(5) by declining to provide information union re-
quested prematurely); Tri-State Generation & Transmis-
sion Assn., 332 NLRB 910, 911 (2000) (same). Second,
the Union’s May 20 request was tendered affer the Union
filed an unfair labor practice charge alleging that the Re-
spondent had violated Section 8(a)(5) by its May 18 re-
fusal to furnish the information. Accordingly, that re-
quest was an inappropriate attempt at discovery in what
was now a Board matter. See, e.g., WXON-TV, 289
NLRB 615, 617-618 (1988) (where union filed charge
one day after requesting information, Board dismissed
allegation that employer unlawfully refused to furnish
requested information on the basis that request “was akin
to a discovery device pertinent to [the union’s] pursuit of
the unfair labor practice charge rather than to its duties as
collective-bargaining representative”), enfd. mem. per
curiam 876 F.2d 105 (6th Cir. 1989); General Electric
Co., 163 NLRB 198, 210 (1967) (“[1]f the General Coun-
sel proceeded on the Union’s charge, the upholding of
the Union’s request for information would require the
disclosure of evidence concerning Respondent’s defenses
which the General Counsel himself would have been
legally unable to procure except as adduced at the hear-
ing on his complaint. In that situation the Union would
obviously have no better standing than the General
Counsel to require disclosure of Respondent’s evi-
dence.”), enf. denied in part on other grounds 400 F.2d
713 (5th Cir. 1968). On these additional bases, I would
affirm the judge’s dismissal of this allegation.

CONCLUSION

As to most of the issues in this case, I join my col-
leagues. As to the issues discussed above, however, |
respectfully dissent.
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Dated, Washington, D.C. August 22,2016

Philip A. Miscimarra, Member

NATIONAL LABOR RELATIONS BOARD

APPENDIX

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated Federal labor law and has ordered us to post and
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

WE WILL NOT refuse to bargain collectively with Inter-
national Brotherhood of Electrical Workers, Local Union
No. 611, AFL-CIO (the Union) by failing and refusing
to furnish it with requested information that is relevant
and necessary to the Union’s performance of its func-
tions as the exclusive collective-bargaining representa-
tive of the employees in the following appropriate unit:

All employees of the Respondent’s Electric, Water,
Transmission, Distribution, Production, Meter Reader,
and Collector departments in the divisions and jobs ref-
erenced in the Respondent’s collective-bargaining
agreement with the Union effective by its terms from
May 1, 2009, through April 30, 2012.

WE WILL NOT fail and refuse to respond in a timely
manner to information requests made by the Union.

WE WILL NOT unilaterally change the terms and condi-
tions of employment of the employees in the above unit.

WE WILL NOT confiscate union literature from the bul-
letin boards.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
listed above.

WE WILL provide the Union with the following infor-
mation it previously requested: (1) all asbestos accident

investigations since 2007; (2) all information related to
the grievance involving the Respondent’s use of Tom
Archuleta, an employee of contractor ESSI, Inc.; (3) all
information regarding the “other duties” besides meter
reader and collector work performed by nonunit employ-
ees; (4) the Respondent’s contract with Larkin Enterpris-
es, Inc.; (5) the unredacted copies of the discharge rec-
ommendation memoranda and the interview notes as
related to employees Everand Silas and Guy Claw; (6) a
copy of its clean-shaven policy or if there is none, a
statement stating that such policy does not exist; (7) all
information requested related to the Respondent’s inclu-
sion of employees on the cyber-security list; and (8) all
information requested related to the disciplinary investi-
gation of union steward Eric Cox.

WE WILL, before implementing any changes in wages,
hours, or other terms and conditions of employment of
unit employees, notify and, on request, bargain with the
Union as the exclusive collective-bargaining representa-
tive of employees in the bargaining unit.

WE WILL rescind the change to the policy for the ac-
cess of union agents to our Electric Service Center facili-
ty in Albuquerque, New Mexico, that was unilaterally
implemented in January 2009, and WE WILL restore the
union agents’ access rights to the our Electric Service
Center facility in Albuquerque, New Mexico, to that
which existed from January until August 2009, or in the
event the we have generally altered our access proce-
dures, provide the union agents with a form of access
substantially equivalent to that which existed between
January and August 2009.

WE WILL rescind the clean-shaven policy that was uni-
laterally implemented on July 31, 2009.

PUBLIC SERVICE COMPANY OF NEW MEXICO

The Board’s decision can be found at
www.nlrb.gov/case/28—CA—022655 or by using the QR
code below. Alternatively, you can obtain a copy of the
decision from the Executive Secretary, National Labor
Relations Board, 1015 Half Street, S.E., Washington,
D.C. 20570, or by calling (202) 273-1940.
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Liza Walker-McBride, Atty., for the Acting General Counsel
with the brief by David T. Garza, Atty.

Jeffrey L. Lowry and Thomas L. Stahl, Attys. (Rodey, Dickason,
Sloan, Akin & Robb, P.A.), of Albuquerque, New Mexico,
for the Respondent.

John L. Hollis, Atty. (Law Olffices of John L. Hollis), of Albu-
querque, New Mexico, for Local 611.

DECISION
STATEMENT OF THE CASE

WiLLiaM L. ScHMIDT, Administrative Law Judge. I heard
this consolidated proceeding over the course of 8 days between
August 31 and November 5, 2010, at Albuquerque, New Mexi-
co. Together the separate complaints issued by the Regional
Director for Region 28 allege, on the basis of charges filed by
the International Brotherhood of Electrical Workers, Local
Union No. 611, AFL-CIO (the Charging Party, the Union,
Local 611), that Public Service Company of New Mexico (Re-
spondent, the Company, PNM) engaged in numerous violations
of Section 8(a)(1), (3), and (5) of the National Labor Relations
Act (the Act). Respondent’s timely answers deny that it en-
gaged in the unfair labor practices alleged. On the entire rec-
ord, including my observation of the demeanor of the witness-
es, and after considering the briefs filed by the Acting General
Counsel, PNM, and Local 611, I make the following

FINDINGS OF FACT
L. JURISDICTION

Respondent, a New Mexico corporation, with a principal of-
fice and place of business in Albuquerque, New Mexico, has
been engaged in the purchase, production, transmission, and
retail sale of electricity. During the 12-month period ending
May 19, 2010, Respondent derived gross revenues in excess of
$500,000 from its primary business operations. During the
same 12-month period Respondent purchased and received at
its various facilities in the State of New Mexico, goods valued
in excess of $50,000 directly from locations outside the State of
New Mexico. Accordingly, I find that Respondent is an em-
ployer engaged in commerce within the meaning of Section
2(2), (6), and (7) of the Act and that it would effectuate the
purposes of the Act for the Board to exercise its statutory juris-
diction to decide this labor dispute.

1. ALLEGED UNFAIR LABOR PRACTICES
A. The Charges and the Pleadings

All of the complaints allege that Local 611 is the exclusive
bargaining representative of the employees in the following
unit (unit):

All employees of the Respondent’s Electric, Water, Transmis-
sion, Distribution, Production, Meter Reader, and Collector
departments in the divisions and jobs referenced in Respond-
ent’s collective-bargaining agreement with the Union effec-
tive by its terms from May 1, 2009, through April 30, 2012.

PNM admits Local 611 is a 2(5) labor organization that it has
recognized as the exclusive representative certain employees
covered by a series of bargaining agreements, including the
agreement effective from May 2009 through April 30, 2012.

The amended consolidated complaint in Cases 28—CA-—
22655 and 28—CA-22759 is based on charges filed by Local
611 on August 26 and October 29, 2009, respectively. This
complaint, issued on March 24, 2010, alleges that PNM violat-
ed Section 8(a)(1) and (5) of the Act by failing or refusing to
provide Local 611 with all or most of the information sought in
nine separate requests made between March 31 and October 1,
2009. It also alleges that PNM violated the same statutory
provisions by unilaterally changing six separate terms and con-
ditions of employment affecting the unit employees.

The complaint in Case 28—CA-22997, issued on June 30,
2010, is based on a charge filed by Local 611 on April 12,
2010. As amended at the hearing, it alleges that PNM violated
Section 8(a)(1) and (5) by failing or refusing to provide Local
611 with the information sought in two additional requests it
made on February 12 and March 26, 2010.

Local 611 filed the charge in Case 28—CA-23046 on May
19, 2010, and the Regional Director issued a complaint in that
case on July 30. It alleges that PNM violated Section 8(a)(1)
by the conduct of a supervisor who removed union-prepared
Weingarten forms from bulletin board at its Electric Service
Center (ESC) on Edith Boulevard in Albuquerque and informed
employees that the forms had been removed because they in-
duced employees to refuse to cooperate with workplace inves-
tigations. This complaint also alleges that PNM violated Sec-
tion 8(a)(1) and (3) by removing a union steward from an em-
ployee training meeting and by subsequently conducting a dis-
ciplinary investigation concerning the steward’s conduct. Fi-
nally, this complaint alleges that PNM violated Section 8(a)(1)
and (5) by failing or refusing to provide Local 611 with the
information it requested about that investigation.

B. The Independent 8(a)(1) Allegations

Paragraph 5(a) of the complaint in Case 28—CA-23046 al-
leges, in effect, that sometime in April 2010 Supervisor Dale
Smyth confiscated Weingarten notice forms from the Union’s
bulletin boards at PNM’s ESC facility in Albuquerque. Para-
graph 5(b) alleges that Smyth told employees he had removed
the Weingarten because they obstructed PNM’s workplace
investigations by inducing a lack of cooperation by employees.'

1. Relevant facts

The foremen’s office at the ESC in Albuquerque has four
desks and serves as a location where 16 or so employees per-
form their paperwork. PNM management posts a variety of
work-related notices (bargaining proposals, bargaining progress
reports, overtime rosters, crew assignments, safety information,
and tool information), a bulletin board located in the foremen’s
office. Employees also post personal notices on that board.

In mid-April 2010, Union Steward Eric Cox posted one or
more copies of a Weingarten form? prepared by Local 611 As-

' No evidence was adduced to support the par. 5(b) allegation, and
neither the Acting General Counsel nor Local 611 alluded to it in their
briefs. For this reason, I recommend dismissal of this allegation with-
out further consideration.

2 Tafoya sent copies of the form (Jt. Exh. 68) to all 20 of the Electric
Services Business unit stewards statewide for distribution by them.
The form read as follows:
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sistant Business Manager Edward Tafoya on the foremen’s
office bulletin board and six other bulletin boards around the
ESC facility. (Tr. 791-792, 832.) Cox also put copies of the
form in the mailboxes of the unit employees that are also locat-
ed in the foremen’s office. Either he or someone else put some
of the forms on a couple of the desks in the foremen’s office.
Supervisor Mark Martinez, who characterized the forms as
“amnesty forms,” saw Cox distributing them in the mailboxes.
He asked for, and received a copy from Cox but made no at-
tempt to interfere with the distribution.

Before the shift started the following morning, Roger
Kinkaid, an ESC working foreman, observed his supervisor,
Dale Smyth, “rip” at least one copy of the Weingarten form
from the bulletin board in the foremen’s office, throw it in the
waste can, and walk back out without saying a word to either
himself, or Richard Reese, another ESC working foreman pre-
sent at the time. (Tr. 782-784.) Later that morning, Kindaid
told Cox about the episode. Cox confirmed that a form was
missing from the bulletin board and reported the matter to
Tafoya.

The next day Tafoya visited the ESC on another matter.
While there, he met with Cox and, together, they decided to
speak with Smyth about removing the form. On their way to
Smyth’s office they met and questioned Line Department Man-
ager Jeff Nawman, Smyth’s immediate supervisor, about the
removal of the form. Nawman professed to know nothing
about the episode but accompanied the two union agents on to
Smyth’s office. Once there, Tafoya confronted Smyth about
removing the form and questioned his authority to do so.
Smyth became irritated by the inquiry but admitted that he
removed the form and said that Metro Operations Director Kirk
Moser told him to do it. With that Smyth walked away from
Tafoya and the others, saying he did not have time for this
“shit.” Cox reposted the missing copy of the form that after-
noon. Since then there have been no known attempts by the

The Company has asked me to participate in an interview. Irequest
that I be represented by my Steward - Iwill
waive my right to have a steward present if the Company will
acknowledge that nothing I say or do in this interview will be used to
discipline me in any manner. The Company will acknowledge this by
the signing of this document.

Employee Date

For PNM Datte

If the Company representative is unwilling to sign this I will have
cause to believe that I may be subject to discipline. Therefore I request
that my Union Steward or Representative be present to assist me at
this meeting. I further request reasonable time to consult with my Un-
ion Representative regarding the subject and purpose of this meeting.
Please consider this a continuing request and without representation, I
shall not willingly participate in the discussion.

Name Date
3 Although Smyth testified about another matter, he provided no tes-
timony about this subject. Moser did not testify.

managers or supervisors to remove copies of the form; they
remained available on the ESC bulletin boards at the time of the
hearing.

2. Argument and conclusions

The Acting General Counsel and Local 611 argue that by
trashing the Weingarten form in the presence of two employees,
Smyth violated Section 8(a)(1). PNM, which disputes
Tafoya’s characterization of the foremen’s office bulletin board
as a dedicated union board, asserts that the form Tafoya au-
thored “misrepresents Weingarten rights and improperly en-
courages employees to obstruct Company investigations.” It
also contends this single action lacks any coercive quality
where the form was widely distributed at the ESC and other
facilities throughout the State, and even the discarded form was
quickly replaced.

Although two employees observed Smyth remove Tafoya’s
form, I find his conduct lacked any coercive character. PNM
and Local 611 have a mature bargaining relationship spanning
decades. The wide distribution of the form, the lack of other
similar incidents, or any accompanying statements by Smyth to
the two employees all weigh in favor of a conclusion that the
incident was not coercive. This conclusion is reinforced by the
inference suggested by Kinkaid’s puzzlement at the need to
describe the incident while testifying because he had other cop-
ies of the form in front of him on his desk at that very time.
The more reasonable conclusion from the evidence amounts to
little more than the fact that Smyth carried out a superior’s
instruction to get a copy of the publicly posted form for review
by management.

Furthermore, the cases cited in the Acting General Counsel’s
brief—Publix Super Markets, 347 NLRB 1434, 1435 (2006);
Heartland of Lansing Nursing Home, 307 NLRB 152, 160
(1992); and Jennings & Webb, Inc., 288 NLRB 682, 690—692
(1988)—are factually distinguishable. These cases involve
either a disparate application of employer bulletin board rules
or a clean sweep removal of all union materials. They simply
do not support the arguments of the Acting General Counsel
and Local 611 that mere observation by two employees of
Smyth removing a form amounts to coercion as that term is
used in Section 8(a)(1). Accordingly, I recommend dismissal
of this allegation.

C. The 8(a)(3) Discrimination Allegations

Paragraphs 6(a) and (b) of the complaint in Case 28—CA-—
23046 allege that PNM violated Section 8(a)(3) on April 21,
2010, when Nawman and Supervisor Smyth removed Union
Steward Eric Cox from a management-employee meeting, and

4 Sec. 8(a)(1) provides that it is an unfair labor practice for an em-
ployer to “interfere with, restrain, or coerce employees in the exercise
of the rights guaranteed in section 7.” As relevant here, Sec. 7 provides
that employees have the right “to self-organization, to form, join, or
assist labor organizations, to bargain collectively through representa-
tives of their own choosing, and to engage in other concerted activities
for the purpose of collective bargaining or other mutual aid or protec-
tion, and shall also have the right to refrain from any or all such activi-
ties.”
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by PNM’s subsequent disciplinary investigation of Cox’s con-
duct at the meeting.

1. Relevant facts

Sometime in late 2009 or early 2010, PNM purchased an au-
tomated call-out system called TeleStaff for use in assembling
repair crews after normal work hours. Although PNM previ-
ously used an automated call system, TeleStaff contained added
features, including one that permitted the linemen to report that
they were on sick leave, vacation, or the like without calling a
dispatcher or their supervisor. When the lineman did so, Te-
leStaff automatically removed the employee from the pool of
available linemen for after-hours work.

Overall responsibility for implementing the TeleStaff system
rested with Line Department Manager Nawman, the person in
charge of the department where it was to be used. His subordi-
nates, Distribution Operations Manager Mary Ann Brandon and
Craft Supervisor Smyth, served on the management team re-
sponsible for implementing TeleStaff and training employees
on its use. Brandon and Smyth scheduled a training meeting
for April 21 with roughly 13 linemen for the purpose of ex-
plaining, demonstrating, and testing the system. After the
hands-on phase of this meeting, they planned to obtain employ-
ee feedback so they could make adjustments prior to rolling out
the new system for general use.

Well before Brandon and Smyth scheduled the April 21 ses-
sion, Nawman asked Local 611 steward Eric Cox on a couple
of occasions about objections Local 611 might have to conduct-
ing a training/feedback session with some of the linemen. After
hearing nothing from Cox, Nawman decided to proceed with
the initial TeleStaff information session.

Local 611 obviously had suspicions and reservations about
the implementation of the TeleStaff system early on. Nine days
before the April 21 meeting, Local 611 filed an unfair labor
practice charge (Case 28—CA-22997) alleging, among numer-
ous other matters, that PNM “unilaterally changed . . . (the)
call-in requirements to call in for personal leave and vacation.”
(GC Exh. 1(v).)

Craft Supervisor Smyth arranged the April 21 session for the
Sandia Room, a conference room at the ESC and invited the
specific linemen who ultimately attended. As the immediate
supervisor of the dispatchers responsible for dispatching the
proper workers for outages and service calls statewide, Bran-
don’s lead role at this meeting was to explain and guide the
linemen through the use of the system. Smyth’s role, it soon
turned out, largely became that of attempting to maintain rudi-
mentary decorum, a task at which he clearly failed though no
fault of his own.

Sometime prior to the meeting, Nawman instructed Craft
Supervisor Mark Martinez, Union Steward Cox’s immediate
supervisor, to release Cox from his standard work assignment
so he could attend the TeleStaff meeting in his capacity as the
Local 611 steward. Eric Cox has served as a union steward at

3 Presumably, this allegation was withdrawn or found to be without
merit, as no related complaint allegation has been made in this proceed-
ing. At one point, Respondent’s counsel asserted “the Board’s already
ruled” on Local 611°s claim that PNM unlawfully implemented the
TeleStaff system. Tr. 1177.

the Albuquerque ESC for the 4-year period preceding the hear-
ing. Under the collective-bargaining agreement in effect be-
tween PNM and Local 611, stewards are provided with paid
time to perform their representational duties. That agreement
also requires the stewards to perform their duties “with a mini-
mum of interference with the Company’s operations.” (See GC
Exh. 5, p. 10.)

Early in the April 21 meeting, a lineman asked Brandon
whether any layoffs would result from the introduction of Te-
leStaff. Brandon responded, “No, the intent of TeleStaff was to
help the dispatchers with the call-out process.” Cox broke in at
that point asking Brandon to “guarantee” that no layoffs would
result from the implementation of TeleStaff and she told him
that she could not do that. A colloquy followed between Bran-
don and Cox in which he continued to insist that she guarantee
there would be no layoffs and that she do so in writing. Bran-
don told Cox that she could not do that either, that the system
was designed to help the dispatchers perform their job and that
they would continue to follow the union call-out rules. Finally,
after Cox persisted in his demand for a written guarantee,
Brandon, who has worked at PNM for 30 years, told him that
she could not do that because it was “above her pay grade.”

Cox then asserted that the TeleStaff implementation should
have been negotiated with Local 611 and charged that Brandon
was attempting to negotiate directly with the employees. Ac-
cording to Brandon’s credible account, Cox went on to assert
that “when it was convenient for the company, we would work
with the union, and when it wasn’t, we were always trying to
screw the union.” Brandon said she was “taken aback” and
admittedly gave Cox a “surprised look, like, wow, you know,
I'm kind of surprised you said that.” Cox claimed that she
rolled her eyes in response. Regardless, Brandon’s reaction led
to an aggressive response from Cox that she described in this
manner:

A. And at that point, Eric, I guess, took offense to my
reaction to what he said, and he stood up, and--he was sit-
ting like at the end of the table. And he stood up and put
his hands on the table and leaned forward, and he said, in a
very raised tone, he said, Don’t you ever look at me that
way again.

Q. All right. And did he point his finger at you?

A. Yes. Solwas a little taken aback by that also, very
taken aback.

Q. Did it upset you?

A.Itdid. Yes.

To Smyth, it appeared it appeared as though Cox, a large man,
made an obvious attempt to physically intimidate Brandon.
When Brandon recovered her composure and continued her
presentation, Cox made a series of remarks as she was speaking
about bargaining directly with employees that Brandon charac-
terized as “snide.” Soon, one of the attendees sought to ask a
question of Smyth. Cox interrupted before Smyth could answer
saying that Smyth needed to answer his question first. Smyth
said he would do so before the meeting ended and then at-
tempted to respond to the other lineman’s question. As he did
so, Cox again interrupted demanding that Smyth answer his
question first. This sequence was repeated two or three more



PUBLIC SERVICE COMPANY OF NEW MEXICO 21

times until Smyth asked Cox to repeat his question. Rather
than doing so, Cox began to belittle Smyth for not listening.
Smyth ignored those comments and asked Cox to repeat his
question but Cox merely continued to comment about Smyth’s
failure to listen. Obviously exasperated, Smyth finally told Cox
to “just ask your damn question.” According to Smyth, whose
account I credit, Cox became agitated again. He stood up and
told Smyth in a loud tone of voice, “Don’t you ever talk to me
that way again, and don’t you ever point your finger at me that
way again.”

As shown by the following testimony, Cox admitted that his
persistent, intentional, and demanding questioning impaired the
ability of the two managers to conduct the meeting:

A. When I asked him if it was different or a change, he
didn’t give me a response.

Q. He didn’t respond at all.

A. He didn’t respond to me.

Q. Atall.

A. He didn’t respond to me. He kept trying to go to
another employee.

Q. Okay.

Q. At one point, Mr. Smyth told you he would answer
your questions at the end, didn’t he?

A. Yes, sir.

Q. And you told him that wasn’t acceptable to you.
Right?

A. I needed an answer while we’re talking about it
now.
Q. Okay. So Mr. Smyth was trying to run the meeting
in the way he found was appropriate, and you wouldn’t let
him, would you?

A. I needed an answer to my question.

Q. Is the answer to my question yes? You wouldn’t let
him do what he wanted to do to run the meeting.

A. Yes.

Q. In fact, he tried several times to move on to another
person’s questions, and you wouldn’t let him. Right?

A. I needed an answer to my question.

Q. Is the answer to my question yes?

A. Yes.

(Tr. 845-846.)

Finally, Smyth asked to speak with Cox outside the confer-
ence room. The two men went to a nearby private office where
Smyth directed Cox leave the meeting because of his repeated
disruptions. Cox told Smyth that he did not have “the right to
make me leave a meeting; I have the right to be there, and you
can’t tell me to leave the meeting.” Smyth remained adamant
that Cox had to leave and told him that he could call his super-
visor or Nawman if he wanted. With that Cox walked out the
office and Smyth returned to restart the training session.

After a short period, Cox entered the conference room and
stated that the meeting had to stop because Brandon and Smyth
“were trying to negotiate with individuals” and that the em-
ployees could not participate in the meeting. Smyth again di-
rected Cox to leave but he refused, telling Smyth that he did not
need his permission to be there. With that Smyth announced a

5-minute break to resolve the situation. Cox told the attendees
to remain in the room so he could speak with them but when
Brandon and Smyth remained also, he directed the employees
to come with him at which time Cox and the employees left.

At about the same time, Line Department Manager Nawman
and Supervisor Martinez arrived at the Sandia Room. They
then went to a nearby office where Brandon and Smyth ex-
plained what was occurring. As they talked, Local 611 Busi-
ness Agent Tafoya arrived. Martinez joined him and Cox in the
hallway for a discussion. Meanwhile, Brandon and Smyth as
well as the employees returned to the conference room to re-
sume the TeleStaff training.

As the the meeting was about to resume for the third time,
Tafoya entered the room. Smyth explained what happened
then:

[Tafoya] said that everybody at this meeting—that everybody
here--1 believe everybody here is a represented employee, and
this meeting is ending, and you guys will need to leave.

Q. All right. So Ed Tafoya, a union business agent,
came in and said, the meeting is over. Is that--

A. Yes.

Q. Okay. Then what happened?

A. T kind of was--as he came in and started talking, I
walked to the door, too, because I wanted to find out if
Jeff Nawman had given him permission to come into the
meeting. So I stuck my head out the door, and I didn’t see
Jeff Nawman anywhere. So I came back in, stepped in,
and [ told Ed Tafoya that he would need to leave. And he
right away says, No, that he doesn’t have to have my per-
mission to be here and that I can’t make him leave.

And I told him no again. No, Ed, you need to leave this meet-
ing now. And he said, no. And about that time, Eric Cox
walked back in the door, and he says, we don’t need your
permission here; you can’t make us leave, and we’re staying.
And then that is when Jeff Nawman came in and then went
ahead and shut everything down.

(Tr. 1165.)

Complaints by Brandon and Smyth about Cox’s conduct at
the TeleStaff meeting lead PNM executives to assign the in-
house labor and employment counsel, Carol Shay, the task of
conducting an investigation to determine whether Cox should
be disciplined. From the outset, it was Shay’s professional
judgment that her role also involved that of containing the Un-
ion’s pending unfair labor practice charge alleging that the
Company had unilaterally implemented the TeleStaff system.
Shay selected Sonia Otero, a lead human resources consultant,
and Craft Supervisor Martinez to assist her in conducting inter-
views of various witnesses to events of April 21. Otero inter-
viewed Cox during this investigation at which time it became
obvious that he was at risk for discipline. However, PNM
management eventually decided that Cox would not be disci-
plined, a decision with which both Brandon and Smyth pro-
foundly disagreed. Nevertheless, HR Director Mathes sent
Chris Frentzel, the Local 611 business manager, a letter dated
May 18 that stated as follows concerning the investigation:
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The Company was well within its rights to conduct an inves-
tigation into its employee’s, Eric Cox’s behavior during the
April 21, 2010 meeting despite your May 3, 2010 demand
that the investigation be stopped. At the conclusion of the In-
vestigation, the Company determined that discipline will not
be administered to Eric or anyone else for their behavior dur-
ing the meeting.

We are troubled, however, by Mr. Cox’s actions on April 21,
2010. Specifically, he used a raised and angry tone of voice
towards managers. He also refused to leave the meeting room
and wait outside for his supervisor after a manager directed
him to leave. Mr. Cox’s behavior and actions during the meet-
ing could be considered as insubordination. It is important to
note that we have given you notice before about Mr. Cox’s
unnecessarily antagonistic, unprofessional, and disruptive be-
havior during meetings. While the Company recognizes that
Union Stewards are afforded some leeway to zealously repre-
sent their members in certain settings, Mr. Cox is not always
entitled to such protections as he is not always acting in his
capacity as a Union Steward. Like all employees, Mr. Cox is
expected to follow his management’s instructions, and refrain
from insubordination and unprofessional conduct. If Mr. Cox
believes that the Company is violating the labor agreement,
the principles of “work now, grieve later” still apply and he is
expected to conduct himself professionally in such circum-
stances and avail himself of the parties’ dispute procedures at
the appropriate time.

(Jt. Exh. 73.)
2. Argument and conclusions

The arguments of the Acting General Counsel and Local 611
that PNM violated Section 8(a)(3) rely largely on their belief
that Cox, by reason of the fact that he attended the April 21
meeting in his capacity as a union steward, was engaged in
protected union activities.® They assert that his conduct re-
mained protected throughout the meeting and, therefore, the
Company’s disciplinary investigation of Cox was motivated by
his protected activities. PNM argues that Cox, regardless of his
role originally, lost the protection of the Act when his conduct
at the TeleStaff meeting became disruptive and insubordinate.
As these arguments show, the issue for decision is whether
Cox’s conduct eventually became so egregious as to lose the
protection of the Act.

In his brief, the Acting General Counsel argues the Board’s
Wright Line analytical model applies in this situation.” 1 disa-
gree. The Board has held that Wright Line does not apply to
situations where, as here, a causal connection may be presumed
between the employee’s protected activity and the employer’s
conduct that is alleged to be unlawful. See, e.g., Aluminum Co.
of America, 338 NLRB 20, 22 (2002). Instead, NLRB v. Burnip
& Sims, 379 U.S. 21 (1964), provides the appropriate analytical

6 Sec. 8(a)(3) provides that employer “discrimination [against em-
ployees] in regard to hire or tenure of employment or any term or con-
dition of employment to encourage or discourage membership in any
labor organization” constitutes an unfair labor practice.

7 Wright Line, 251 NLRB 1083, 1089 (1980), enfd. on other grounds
662 F.2d 899 (1st Cir. 1981), cert. denied 455 U.S. 989 (1982).

framework for the resolution of this issue. Applying Burnip &
Sims here, PNM plainly established that it had reasonable cause
to believe that Cox engaged in misconduct at the April 21 meet-
ing. That being so, under Burnip & Sims the burden shifted to
the Acting General Counsel to show that, in fact, no unprotect-
ed conduct occurred. He failed to satisfy that burden.

The Board considers the following four factors when called
upon to determine whether an employee’s conduct became so
egregious as to lose the Act’s protection: (1) the place of the
discussion; (2) the subject matter of the discussion; (3) the na-
ture of the employee’s conduct; and (4) whether the conduct
was provoked by the employer’s unfair labor practices. Atlan-
tic Steel Co., 245 NLRB 814, 816 (1979). Applying the Atlan-
tic Steel tests here, I have concluded that Cox’s conduct at the
TeleStaft meeting was not protected by the Act and, for that
reason, the investigation by PNM’s in-house labor and em-
ployment counsel was lawful.

1. The place of the discussion. This factor weighs against
protection of the conduct by Cox and Tafoya in disrupting and
constructively terminating the April 21 meeting. This discus-
sion occurred in a company conference room with several em-
ployees and their immediate supervisor present for what had
been planned essentially as an introductory training session
conducted by Brandon. The employees in attendance were on
paid time and were in attendance as a part of their regular work
duties. Although Cox too was a part of the same group and was
on paid time, he was not in attendance at this meeting in his
capacity as an employee but instead he had been released from
his regular duties by his supervisor in order to attend the meet-
ing in his capacity as a union steward serving the affected
group.

2. The subject matter of the meeting. This factor weighs
against protection of the Act. The TeleStaff meeting was de-
signed to provide preimplementation instructions about a new
automated call-out system and to obtain feedback from the
affected employees for Brandon’s use in implementing the
system. The conduct by Cox and Tafoya interfered with the
progress of this ordinary work meeting and eventually caused
its termination.

Early on, Brandon assured the employees in attendance that
PNM’s new call-out system would not alter the contractual call-
out rules. But that aside, neither Brandon nor Smyth had au-
thority to engage Cox, Tafoya, or any of the employees present
about any potential labor relations implications arising from the
new system. Hence, the meeting clearly was not for the pur-
pose of carrying on a joint labor-management consultation,
addressing a grievance, or engaging in bargaining over the
subject involved. No managers or labor relations officials were
present who possessed authority to definitively address the
issues about which Cox demanded answers and even written
assurances.

The inference that the purpose of the meeting was self-
evident to all who attended is unavoidable. Brandon, the prin-
cipal provider of the technical information central to the meet-
ing, was not shown to have the slightest involvement or con-
nection with establishing, implementing, or administering
PNM’s labor relations policies. The place, the participants, and
the subject matter of the meeting all serve to establish that the
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meeting was obviously designed only as an introductory train-
ing/feedback session for the employees in attendance. The
questions about layoffs that arose at the meeting pertained to
the dispatchers who were not present rather than the linemen
who were present. The labor relations issues that Cox pressed
and that dominated the meeting until Smyth sough to exclude
him had virtually nothing to do directly with the original, work-
related purpose of the meeting. This difference is highly signif-
icant. See, e.g., Postal Service, 268 NLRB 274, 275 (1983)
(“[IIn the administration and resolution of grievances under the
collective-bargaining agreement, because of the nature of these
endeavors, tempers of all parties flare and comments and accu-
sations are made which would not be acceptable on the plant
floor.” (Emphasis added.) This confrontation initiated by Cox
and continued by Tafoya occurred in a plant floor context, not a
bargaining table context.

3. The nature of Cox’s conduct. This factor weighs strong-
ly against protection of the conduct by Cox and Tafoya in dis-
rupting and effectively terminating the April 21 TeleStaff meet-
ing. From the outset of the meeting Cox protested that the im-
plementation of the TeleStaff system should have been negoti-
ated with the Local 611. Later in the meeting, he openly made
a baseless accusation that Brandon and Smyth were trying to
negotiate directly with employees. Despite the fact that Smyth
told Cox that he would answer his questions at the end of the
meeting, Cox repeatedly interrupted questions by the other
attendees demanding that his questions be answered first.

Cox admittedly sought to disrupt this meeting using this tac-
tic. In the limited periods when he did not interrupt directly,
Cox he stood in the back of the room uttering snide, derogatory,
and audible comments concerning the meeting. He insisted that
Brandon “guarantee” that implementation of the TeleStaff sys-
tem would not result in the layoff of any dispatcher employee.
This persistent demand soon became an equally persistent de-
mand that Brandon sign a written guarantee to that effect.

I find Cox’s insistent behavior on this subject, coupled with
his menacing tone and gestures toward Brandon because of her
reaction of dismay at his behavior, completely out of place in
this particular situation. Cox’s subsequent effort to bully and
belittle Smyth when this supervisor sought to answer questions
posed by other employees was likewise inappropriate and out
of place in this setting. After his conduct finally provoked
Smyth to eject Cox from the meeting, Cox became belligerent
and insubordinate. After his arrival, Tafoya reinforced Cox’s
behavior by ignoring Smyth’s directions and demanding that
the meeting stop immediately. Finally, this blatant interference
compelled Nawman to call the meeting off.

4. Provocation by Respondent. This final factor also
weighs against the protection or, at best, it is neutral. The evi-
dence merits the inference that Local 611 did not prevail on the
8(a)(5) unfair labor practice charge that PNM unilaterally im-
plemented the TeleStaft call-out system. Similarly, no evi-
dence establishes that Local 611 ever filed a grievance relating
to the implementation of the TeleStaff system.

In my judgment, the out-of-control conduct by Cox and
Tafoya that prevented the PNM officials from conducting an
orderly, legitimate business meeting with its employees sub-
stantially exceeds the disruptive employee actions the Board

found unprotected in Carrier Corp., 331 NLRB 126 fn. 1
(2000). This is especially true where, as here, Local 611 repre-
sentatives were contractually bound to perform their representa-
tional duties with “minimum interference” to PNM’s opera-
tions.

The claim that Smyth lacked authority to bar Cox, or Tafoya
for that matter, from the meeting because of their disruptive
behavior is specious. Contrary to Cox’s claim, Supervisor Mar-
tinez did not “assign” him to attend the meeting at all. Instead,
Martinez released Cox from his regular duties so he would be at
liberty to attend the TeleStaff meeting in his capacity as the
Local 611 steward. Hence, he was there in his representative
capacity rather than as an employee engaged in work duties.
When Cox abused the negotiated accommodation to perform
representational duties on worktime by becoming disruptive
and abusive, Smyth had a lawful right to eject him the ordinary
workplace meeting that took place.

As I have concluded that PNM did not violate the Act by its
investigation of Cox’s conduct at the April 21 TeleStaff meet-
ing, I recommend dismissal of this allegation.

D. The 8(a)(5) Allegations

The three complaints contain numerous allegations that PNM
violated Section 8(a)(5) of the Act.® There are two varieties of
refusal-to-bargain allegations. Considered first are those alle-
gations that PNM failed and refused to provide information
Local 611 requested and to which it was entitled as the bargain-
ing representative. Considered thereafter will be the allegation
that PNM unilaterally changed the terms and conditions of
employment of its represented employees.

1. The information allegations

In a nutshell, the law obliges an employer to provide a union
with information that is relevant to its carrying out its statutory
duties and responsibilities in representing employees. NLRB v.
Acme Industrial Co., 385 U.S. 432 (1967). This duty to provide
information includes information relevant to contract admin-
istration and negotiations. Barnard Engineering Co., 282
NLRB 617, 619 (1987); and Leland Stanford Junior University,
262 NLRB 136, 139 (1982), enfd. 715 F.2d 473 (9th Cir. 1983).
The Board applies a broad, discovery-type standard in deter-
mining the relevance of requested information even where a
union must demonstrate relevance. Shoppers Food Warehouse,
315 NLRB 258, 259 (1994).

The law deems information that pertains directly to the wag-
es, hours, and other terms and conditions of employment for
unit employees as presumptively relevant and requires its dis-
closure to the bargaining agent upon request. Curtiss-Wright
Corp. v. NLRB, 347 F.2d 61, 69 (3d Cir. 1965). If the infor-

8 Sec. 8(a)(5) legally obliges an employer “to bargain collectively
with the representatives of his employees, subject to the provisions of
section 9(a)” of the Act. Sec. 8(d) defines the obligation to bargain
collectively, insofar as is pertinent here, as “the performance of the
mutual obligation . . . to meet at reasonable times and confer in good
faith with respect to wages, hours, and other terms and conditions of
employment, or the negotiation of an agreement or any question arising
thereunder, and the execution of a written contract incorporating any
agreement reached if requested by either party.”
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mation sought does not pertain to the wages, hours, and work-
ing conditions of the represented employees, no relevance pre-
sumption attaches and the union bears the burden of establish-
ing the specific relevance of the information sought. NLRB v.
George Koch Sons, Inc., 950 F.2d 1324, 1331 (7th Cir. 1991);
Shoppers Food Warehouse, supra at 259. This relevance bur-
den exists “whether or not [the] employer requested an explana-
tion of the relevance of the request.” Schrock Cabinet Co., 339
NLRB 182 fn. 6 (2003). The relevance burden is satisfied by a
showing that “there is a logical foundation and a factual basis
for its information request.” Postal Service, 310 NLRB 391
(1993).

Applying these general principles, I now find and conclude
as follows with respect to the information allegations.® The
three complaints contain the following 13 allegations relating to
the failure to provide requested information.

a. Consolidated complaint in Cases 28—CA-22655
and 28—CA-22759

1. Complaint paragraph 6(a)—(c) alleges that PNM failed
to produce requested information about asbestos accident inves-
tigations. PNM claims that it produced the information rele-
vant to a pending grievance that gave rise to the request but
argues that it had no duty to provide the additional information
requested because it related to a pending state regulatory matter
before the New Mexico Occupational Safety and Health Board
(NMOSHB) in which Local 611 was involved.

Relevant facts. This issue arose at PNM’s San Juan Gener-
ating Station (San Juan Station) located in northern New Mexi-
co. The initial request here was made on March 31, 2009, in an
email from Local 611 Steward Kane Reeves to Ginger Lynch, a
PNM human resources supervisor. The email, noting pending
grievance SJ-09-12 filed on behalf of a San Juan employee
Mike Patscheck, requested that PNM furnish it with infor-
mation about all accident investigations involving asbestos
since 2007 together with asbestos samples taken, lab reports
pertaining to those samples, and internal safety department
memos concerning exposures in the same period. Reeves re-
newed his request in an April 24 email to Lynch. (Jt. Exh. 1.)

A letter dated July 20 from Lynch to Shannon Fitzgerald, the
Local 611 assistant business manager who services the San
Juan Station group, enclosed the requested information, to the
degree that it existed at all, but only as it related to the incident
in the fall of 2008 giving rise to Patscheck’s grievance. As to
information about other incidents both before and after the
Patscheck incident, Lynch asked Fitzgerald to explain its rele-
vance. Fitzgerald responded to Lynch’s relevance demand in a
July 24 email by quoting specific claims Local 611 used in the
Patscheck grievance about PNM’s inadequate response to “nu-
merous (other) fiber release episodes” above the permissible
limits. He charged PNM with disregarding its own employee

° The evidentiary materials show that Local 611 agents often com-
plained about PNM’s failure to timely provide requested information.
The evidence shows that some human resources supervisors and man-
agers were reassigned from their normal duties to assist in responding
to a backlog information requests by Local 611. There is no complaint
allegation that the obvious delays violated the Act.

safety manual, article 8 of the collective-bargaining agreement,
and the requirements of a relevant OSHA regulation.

Lynch referred Fitzgerald’s arguments to Corporate Counsel
Shay who responded to Fitzgerald in her July 30 letter. Alt-
hough Shay noted at the outset of her letter that PNM had pro-
vided a “variety” of documents to NMOSHB in connection
with its ongoing investigation of asbestos exposures at the San
Juan Station, she implicitly declined to furnish further infor-
mation on substantive grounds, i.e., the Patscheck grievance did
not involve a matter pertaining to the interpretation or applica-
tion of the collective-bargaining agreement or the “application
of a specific policy to a specific employee.” Additionally, she
asserted that his response to Lynch failed to “explain how in-
formation regarding potential asbestos exposures back in 2007
is relevant to the bargaining agent under the parties’ collective-
bargaining agreement.” However, Shay said that PNM was
willing “to entertain input from the Union regarding asbestos
safety” at the San Juan Station. Fitzgerald and Shay exchanged
further correspondence but it only served to confirm the stale-
mate that already existed.

In an email responding to Shay, Fitzgerald disputed Shay’s
position that the Patscheck grievance was not proper. That led
to a response from Shay dated August 4. In that letter Shay
noted the simultaneous investigation by the NMOHSB and the
fact that the Patscheck grievance sought PNM’s compliance
with OSHA as a remedy. In view of this concurrent investiga-
tion, Shay asserted that Local 611°s request for information was
improper because “the Union’s request relates to an action out-
side the collective bargaining context.” She also reiterated her
earlier claim that Local 611 failed to show the relevance of
documents concerning incidents in 2007 to a grievance over an
incident in 2008.

Analysis and conclusions. The Acting General Counsel and
Local 611 argue that the information sought is presumptively
relevant as it all pertains to matters directly affecting unit em-
ployees. I agree. PNM’s assertion, initially made by Lynch
and later largely adopted by Shay, that it could withhold the
requested information because evidence of earlier and later
asbestos exposures did not relate to Patscheck’s specific griev-
ance lacks merit. The grievance on its face contends that the
2008 exposure involving Patscheck was a continuing pattern
resulting from PNM’s failure to comply with its own safety
rules, the collective-bargaining agreement, and an arguably
related OSHA regulation. Hence, the presence of other related
incidents has obvious relevance to the claims made in the
Patscheck grievance and would potentially bear on the success
of that grievance. For this reason, I find information concern-
ing previous and subsequent exposure incidents relevant.

Respondent’s claim that the concurrent NMOHSB investiga-
tion made Local 611°s claims inappropriate based on the hold-
ing in Southern California Gas, 342 NLRB 613 (2004), also
lacks merit. That case is factually distinguishable. In Southern
California Gas, the union specifically sought the information in
order to “intelligently represent” the unit employees in a matter
pending before a state regulatory agency. No concurrent griev-
ance or other initiative under the collective-bargaining agree-
ment existed. Accordingly, the panel majority in Southern
California Gas concluded that the information at issue was not
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presumptively relevant to the union’s performance of its collec-
tive-bargaining duties and, hence, the union failed to meet its
burden of showing peculiar circumstances that made the re-
quested information relevant to its representational role. Id. at
614. Instead, the panel majority concluded, “the (u)nion’s re-
quest, on its face, relates solely to an action outside the collec-
tive-bargaining context—a complaint filed with a State agen-
cy.” (Emphasis added.) Id. at 615. By contrast, I conclude
that the disputed information is clearly relevant to the concur-
rent Patscheck grievance. Hence, a finding that Local 611°s
request here “relates solely” information about a matter outside
the collective-bargaining context would not be supportable.

Accordingly, based on the general legal principles articulated
at the beginning of this section, I find that PNM had a duty to
furnish all of the information initially requested by Local 611
Steward Reeves, and that it violated Section 8(a)(5), as alleged,
by failing to do so.

2. Complaint paragraphs 6(d)—(f) alleges that PNM unlaw-
fully failed and refused to furnish Local 611 with certain bucket
truck testing records.

Relevant facts. Apparently by oral request in January 2009,
and by emails on April 3 and 14, 2009, Assistant Business
Manager Tafoya requested that PNM furnish Local 611 with all
bucket truck testing records from the date PNM contracted out
the bucket truck testing work to January 15, 2009.!1° (Jt. Exh.
8.) Tafoya’s concern about PNM’s compliance with its em-
ployee safety manual provision (GC Exh. 7, sec. 1I,A,17,1)
requiring the testing of the bucket trucks four times a year
prompted this request.

Tafoya sought the information, he said, to support Local
611’s bargaining position on the undesirability of subcontract-
ing. (Jt. Exh. 8, Tafoya’s April 14 email.) Unit employees
performed this work prior to the time that PNM contracted with
a local firm, Diversified Inspections (Diversified), to perform
the work. Tafoya, suspecting that the outside inspections were
proving too expensive, thought PNM might be cutting corners
on the inspection schedule.

In February, Tafoya followed up on his oral request of the
previous month. At that time, PNM provided him with a user
name and a password to the Diversified’s website where the
bucket truck test records are stored. With this access, Tafoya
learned that in fact there had not been full compliance with the
safety manual testing schedule during the 2008 calendar year.
At the end of March 2009, a PNM executive stated in response
to an interrogatory in a pending rate case before the New Mexi-
co Public Utilities Commission (PUC) that compliance with the
bucket truck testing schedule had been achieved. When he
learned of this, Tafoya insisted there had to be more test rec-
ords and demanded to see them.!' (Jt. Exh. 8.)

10 These are trucks with a telescoping boom and bucket mounted on
the rear. The device is used to elevate linemen when they need to work
on overhead power lines, transformers and so forth. The booms and
buckets are lined with an insulating material to prevent the accidental
grounding of energized equipment and the electrocution of the worker.

' In a September 3, 2009 email, Ray Mathes, PNM’s labor relations
manager, candidly acknowledged that full compliance with the testing
schedule had not been achieved in 2008, but by the time PNM’s execu-
tive answered a Local 611 interrogatory on this subject in the PUC case

In late April, Christa Belt, the human resources representa-
tive dealing with this request, provided Tafoya with a spread
sheet showing the bucket truck tests performed by Diversified
up to that time. In her transmittal letter, Belt also disclosed that
added tests may have been conducted by Altec, the manufac-
turer of the bucket trucks. The evidence shows that the PNM
returns the trucks to Altec from time to time for repairs. PNM
managers are aware that in the course of this repair work Altec
will occasionally perform safety tests similar to those per-
formed by Diversified but Altec does not furnish these test
records to PNM. When PNM asked for their test records, Altec
told PNM’s fleet manager that they did not retain them.

Analysis and conclusions. The Acting General Counsel ar-
gues that PNM violated the Act by failing to provide Local 611
with the Altec test records. PNM argues that it did not have
any Altec test records and had no duty to disclose them to Lo-
cal 611. I have concluded that the Altec records lack relevance
and, hence, PNM had no duty to provide them to Local 611.

The Acting General Counsel’s position is premised on a mis-
apprehension as to the purpose of the tests performed by Altec.
The evidence clearly shows that Altec conducts a bucket truck
test for its own purposes when necessary as a part of perform-
ing a repair. Although the test may be similar or identical to
that performed by Diversified, the sporadic testing by Altec has
no relationship to the requirements set out in the employee
safety manual. Only Diversified performs those tests. Moreo-
ver, the underlying purpose of the Altec test shows that it
would never have been testing performed in-house by PNM’s
employees as was the case with the safety manual testing. The
Acting General Counsel’s argument assumes that Local 611
sought all bucket truck testing records regardless by whom and
for whatever purpose. That assumption is not supported by the
evidence. Local 611 only sought records for the tests conduct-
ed to achieve compliance with the testing required under the
employee safety manual that it had been contracted out to Di-
versified. Tafoya’s own testimony makes that quite clear:

Q. When you requested the information initially or at
any point, was there any other purpose than to confirm
whether the company was in compliance with the four-
times-per-year testing?

A. Initially, yes-I'm sorry. Initially, no. We were
looking for the safety of the employees. As the time drug
on and they did not provide it, it became an issue in nego-
tiations. We submitted-or we were offering examples of
where subcontracting didn’t make sense, the subcontract-
ing that the company was doing did not make sense. One
of the illustrations we showed in negotiations was the
bucket-truck testing.

And, of course, one of our concerns is that their con-
tractor had not been able to-or whether or not their con-
tractor had been able to be compliant with the safety man-
ual rule and the other one was the cost. We-I asked Wil-
burt Archuleta to do some calculations for us about-best he
could about what it cost per test and what it cost the com-
pany to have the contractor do per test.

on March 31, 2009, compliance with the testing schedule had been
achieved. Jt. Exh. 9.
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And during negotiations, we brought to them the ex-
ample that it was cheaper to do it through the substation
department, and, of course, our men felt much more com-
fortable with it being done in-house than contractors.

Q. But that did not happen. Right?

A. That’s correct.

(Tr. 543-544.) Even if PNM had access to the Altec test re-
sults, which it did not, those were not records which related to
the purpose of Local 611°s request. Indeed, the Altec tests had
nothing to do with the employee safety manual testing require-
ment at all. Accordingly, I find the claim that PNM violated
Section 8(a)(5) by failing to provide the Altec test records lacks
merit and I will recommend dismissal of this allegation.

3. Complaint paragraphs 6(g)—(i) pertains to PNM’s admit-
ted refusal to furnish Local 611 with a contract it maintained
with Larkin Enterprises, Inc. (the Larkin contract), a subcon-
tractor that provided PNM with supplemental employees.

Relevant facts. Articles 40 and 41 of the parties’ 2005—
2009 collective-bargaining agreement permitted PNM to use
supplemental workers for periods up to 4 months at its power
production facilities without further agreement on Local 611°s
part. The remaining terms of the agreement do not apply at all
to semi-skilled workers but it controls the hours of work and
the rates of pay for skilled workers. (GC Exh. 6, pp. 109-111.)
Because of these contractual provisions, a sharp distinction
exists between employees of outside contractors and the so-
called supplemental employees. For example, the employees of
the former are supervised by the management of the subcon-
tractor whereas the ordinary supplemental employee would be
supervised within the PNM chain of command. More im-
portantly, supplemental employees can be utilized for only a
contractually specified period of time; employees of outside
contractors have no similar limitation on the duration of their
work.

In early 2009, Local 611 filed a second-step grievance seek-
ing the removal of Gerald Powell (Powell grievance), a sup-
plemental worker in the relay shop at the San Juan Station. (Jt.
Exh. 87.) On April 13, Assistant Business Manager Fitzgerald
requested that PNM furnish Local 611 by April 20 with certain
information related to this grievance, to wit: (1) a copy of the
Larkin contract; (2) the wage rate paid to Powell; and (3)
PNM’s payroll records pertaining to Powell, including records
of the dates and hours Powell worked at the relay shop. (Jt.
Exh. 10.)

Having heard nothing by July 28, Fitzgerald emailed Ginger
Lynch again demanding the information sought for the pro-
cessing the Powell grievance. (Jt. Exh. 11.) Finally, in an Au-
gust 4 letter Lynch furnished Fitzgerald with all of the request-
ed information, save the Larkin contract.'””> She explained that
PNM would not furnish the Larkin contract because it con-
tained proprietary and confidential information not relevant to
the pending grievance. However, she assured Fitzgerald that
PNM would “strive to comply” with any “specific and relevant
question related to the terms and conditions in the (Larkin)
contract” that he submitted.

12 Lynch’s letter acknowledged that Powell had worked “a 10-hour
schedule beginning July 2008 through March 2009.” Jt. Exh. 12.

Fitzgerald rejected Lynch’s offer apropos the Larkin contract
on the ground that he could not specify the particular questions
Local 611 would have before seeing the contract. As seen in
his August 7 email to Lynch, Fitzgerald renewed Local 611°s
demand for the Larkin contract and offered to sign a confiden-
tiality agreement:

Th